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Is the BN preparing for
GE14?
The BN is taking serious precautions to remain in power by
imposing repressive laws after it narrowly escaped being
consigned to opposition ranks at GE13
by P Ramakrishnan
he Barisan Nasional had
a rude shock following
GE13. Though Umno
did slightly better in
GE13 compared to GE 12, the performance of the BN as a whole
must have been an eye-opener.
The slide that started with GE12
continued at GE13.

T

All the money and goodies that
were lavishly thrown at the electorate failed to win the BN more
seats. It was down by seven seats,
from 140 to 133. Voters were
smarter and they knew that the
money did not come from BN coffers for them to be grateful to the
BN.
The abuse of government machinery, the biased conduct of the Election Commission, the glaring bribery, the terrible one-sided terrible
reporting by the TV and radio, the
unabashed, shameful distortion of
the opposition by the mainstream
media – all failed to improve the
fortunes of the BN.
If there was fairness and justice
in the conduct of the GE 13, the
BN would be sitting in the oppo-

sition benches. It knows that it
came very close to being condemned as the opposition. The
narrow escape made the BN determined that it would not be consigned to that area at any time in
the future.

Tightening

the

screws

But with this possibility staring
at the BN, it had to take serious
precautions. It is, therefore, laying
the ground work to safeguard and
preserve its position in Malaysian
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politics. Using its simple majority, it has decided to tighten on the
screws on the opposition through
corrosive and undemocratic laws
to disable the opposition from
functioning effectively.
Under the newly amended Prevention of Crime Act and the
Criminal Procedure Code, the BN
is paving the way to cripple the
opposition. Some of the extreme
features of these amendments are
highlighted to show how unjust
these amendments are.

EDITOR'S

NOTE

In our cover story, P Ramakrishnan says the BN
government appears to be preparing the ground for
GE14 by introducing repressive new laws to tighten
the screws on any potential challenge to its rule.
The controversial amendments to the Prevention of
Crime Act and to the Penal Code should be seen in
this light.
Meanwhile Kasthuri Patto decries the introduction
of these repressive laws, which for many appear to
be a reincarnation of the repealed ISA – an ISA version 2.0, if you like – as she recalls the suffering of
the ISA detainees during Operation Lalang in 1987.
Charles Santiago follows with a stirring defence of
the universally recognised right to a fair trial and
the presumption of innocence until proven guilty in
an independent court of law.
In our back cover story, Tommy Thomas argues that
the Allah decision is wrong in constitutional law,
as he says the decisions were poorly reasoned, the
law misread and the conclusions baffling.
Greg Lopez wonders if Malaysia is moving away
from the conscociational model, where elites of the
various communties make decision behind closed
doors. Malaysians, he writes, should realise that this
model has broken down and all future challenges
and solutions should come from the people working with one another.
Finally, Rakyat Jelata looks back at the “comedy of
errors” during the recent Chogm summit in Sri
Lanka.
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Any outrageous and outlandish
accusations could be made
against anyone, especially when
one has a bone to pick with an
enemy. The false accuser’s identity is protected and the accused
person will never know who had
accused him – and worse, what
he had been accused of. What better way to fix the leaders of the
opposition!
When a law prevents the accused
person from knowing the details
of his so-called guilt and protects
the identity of the accuser, how on
earth can the accused person defend himself or prove his innocence? Is this the BN’s perception
of the rule of law?
When a person who is the subject of an inquiry or a witness is
not allowed the presence of his
counsel to advise him or safeguard his rights, it is highly improper for the Inquiry Officer to
have all the time with the person whom he is investigating
without the presence of his advocate and solicitor
When the accused is referred to
the Prevention of Crime Board, he
can be ordered to be detained for
two years which can be extended
by further periods of two years. To
make matters worse, the accused
cannot appeal against his detention and he would not be told why
he was found guilty. He would
even be denied a judicial review
with regard to the Board’s finding or decision.
Is this any different from the recently abolished Internal Security
Act, which provided for detention
without trial? Through deception
the ISA is allowed to exist in a different form but the intention is still

the same: no rule of law.
Instead of the Minister exercising
his absolute power as was the
case in the past, now that absolute discretion is passed on to the
Board.
The whole process leading to the
detention is apparently fraught
with malice. It is undemocratic,
unfair and an abuse of a person’s
human rights. The only purpose
for introducing this vile legislation is obviously to put away any
politician who may be a serious
threat to Umno and the BN in
GE14.

BN plugs
corruption
leaks
While the above instances all refer to the dangers that opposition
politician will have to face in their
quest to take over the Federal Government at GE14, they are also
denied the very information that
has given them a high profile in
the country. The scourge of corruption that continues to bedevil
this country has always been a
formidable weapon for the opposition to bash the BN.
Through leaked information of
abuse of public facilities and
corrupt practices, of mismanagement of our financial resources, of instances of conflict
of interest, the opposition had
exposed the excesses of the BN
very effectively. Evidence concerning the National Feedlot
Corporation, the Scorpene Scandal, the brutal Altantuya murder, etc that contained damning
facts fell into the hands of the
opposition. Because well-meaning civil servants were terribly
disillusioned and disappointed
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with the disgraceful conduct of
tBN ministers and politicians,
incriminating information was
secretly supplied to the opposition.
This disclosure of information
embarrassed the BN and put it on
the defensive. It is through this
exposure that the opposition managed to win over the support of
voters who realised it is a small
coterie of politicians who have
been hugely benefiting from national resources while pretending
to look after the deprived and
marginalised communities in our
midst.
So to plug this leakage the BN
has passed a law to make it unlawful for civil servants to disclose such information by imposing a hefty fine of RM1 million. With this heavy penalty, the
BN hopes to stifle and muffle the
opposition from having access
to the various excesses and
abuses of the BN.
The BN government is only interested in retaining power at all
costs. Evidently it will resort to
every means – even if they are
undemocratic and violate the rule
of law – to deny the opposition
any opportunity to unseat them.
Under the BN, democracy will
not flourish, the rule of law will
not be respected, good governance will be alien to this country. They will always be an obstacle to the progress of democratic principles. q

P Ramakrishnan is a
former president of Aliran.

HUMAN RIGHTS

Ghost of ISA, Operasi Lalang
1987 continues to haunt nation
Two years after the Prime Minister announced the repeal of
the ISA, his administration has resurrected detention without
trial. Kasthuri Patto recalls the suffering of ISA detainees.
by Kasthuri Patto

any would remember
the headlines of The Star
dated 28 October 1987
which screamed “DETAINED. 19 PICKED UP IN
SWOOP.
OPERATION
LALLANG ISA ARRESTS”.

M

On the front page appeared pictures of 15 freedom fighters and
activists, victims, who had been
detained under various charges,
all concocted and falsified by the
then Home Minister and the government for holding views opposing to those in power.
The ‘Operasi Lalang’ mass arrests
were ‘successfully’ carried out on

27 October 1987, 26 years ago, and
will always be remembered as
“Black October” in Malaysian
politics as quoted by DAP advisor Chen Man Hin. An official
tally of 106 detentions under the
horrific Internal Security Act 1960
was made – activists from political parties, parliamentarians, civil
rights leaders, educationists, lecturers, church workers, Islamic
preachers, engineers, researchers,
lawyers, trade unionists, and
NGO activists – but the total number is said to be higher. Their
charges? A dead-beat tune of “being a threat to national security”.

never brought to court and tried
under a worn-out charge of being
“a threat to national security”,
something that would not have
stood the acid test of a judicial
system in a court of law. It was
absolutely dreadful that voicing
out legitimate concerns and articulating the rights of every Malaysian regardless of race, religion
or creed could be deciphered as
inciting, provoking and even to
some extent rabble-rousing racial
tension and anxiety by the then
Prime Minister Dr Mahathir
Mohamad, an indictment that all
the accused shared.

Those who were detained were

In the 1986 general elections,
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fittest’, had driven the then government to exert its authoritarian
and absolute power to grossly
abuse an act that was never enacted to deal with legitimate opposition and critics of the government.
Because of that, many detainees
encountered the deaths and the
loss of loved ones in their families
as well the births and new additions to their families while serving time under the ISA. These political detainees were subject to
many kinds of interrogation and
accusation, but the worst of all,
were the charges hurled at them
of being unpatriotic and inflaming racial sentiments, making
them all victims of political persecution when it was the government who embarked on chauvinistic utterances in instigating and
stoking racial tension amongst the
various ethnicities in the country.

Kasthuri Patto

Umno had got 1.5m votes whereas
the DAP garnered 1.0m votes. In
other words, one million voters
supported what the DAP was
fighting for – a Malaysian Malaysia, where every Malaysian must
be treated equally and judged not
by race, religion, or creed but by
his or her character.
In the Johor Bahru by-election on
25 August 1988, an enormous
number of voters rejected the policies of Dr Mahathir, particularly
over the mass detention without
trial under “Operasi Lalang”, de-

manding that the ISA detainees
particularly those who would be
serving the two-year detention
orders – including DAP leaders
such as Lim Kit Siang, Karpal
Singh, P Patto, Lim Guan Eng, V
David, Lau Dak Kee, Chian Heng
Kai, Chan Kok Kit and Tan Seng
Giaw; Pas leaders such as Mohd
Sabu, Khalid Samad, Suhaimi
Said, Mahfuz Omar and others;
and civil rights leaders – be released immediately. That demand,
of course, fell on deaf ears.
This treacherous ‘survival of the
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My father, the late P Patto, also
served 18 months under this draconian law in the infamous Kem
Tahanan
Perlindungan
Kamunting, Taiping, where he
also graduated with the rest of his
peers and comrades. The despicable charges launched against
him and other ISA detainees

P Patto

seemed to be not far off from each
other. This act of demonisation of
the ISA detainees could not break
the tenacity and the steadfast determination of my late father and
his comrades in upholding the
tenets of the party, the struggle for
a free, democratic Malaysian Malaysia based on the principles of
human rights, equality, social and
economic justice founded on the
institution of parliamentary democracy.
Even if hell was going to freeze
over, giving up was never an option, and they were not going
down without a fight. And what
a great fight they put up.
Through steady, consistent, political and civil pressure, Prime Minister Najib Razak, self-declared
‘Bapa Transformasi’ made a much
anticipated announcement on the
eve of Malaysia Day, 15 September 2011, that the wretched draconian ISA would finally be repealed. This move was accepted
in good faith and was supposed
to propel the PM as a visionary

with many, many transformation
programmes up his sleeve.
Two years down a rocky road, the
cries of the PM have turned out to
be nothing more than lip-service
aimed at securing support and
garnering votes for his own survival in Umno and grasping on to
the helm of leading this sovereign
nation. Unpardonably, he has
been tight-lipped in the deafening
silence surrounding the recent
Prevention of Crime Act, a new bill
– the ISA in disguise. The PCA is
sacrosanct, untouchable, with no
judicial review, and continues the
cursed legacy of detention without trial much to the disgust of
parliamentarians, lawyers, human rights activists and peaceloving Malaysians alike.
The greatest irony here in Malaysia is that, while the Prime Minister condemns acts of violation of
international laws in Syria and
Egypt according to the United Nations Charter, heavy-handed decisions to implement a barbaric,
oppressive law continue to tri-
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umph in curtailing human rights
and marring a just judicial process in his own backyard. And he
seems to be unaware and unaffected by it.
The PM must break his silence
and make his stand on his flipflop, U-turn ‘transformations’
with regards to political reform in
Malaysia. A first step towards a
mature democratic, free, just and
fair Malaysia.
For all the ISA detainees who are
no more with us today – P Patto,
V David, Chian Heng Kai, Chan
Kok Kit and other fallen soldiers,
we will continue your struggle
and fight for a just, righteous, free
and democratic nation. For a Malaysian Malaysia.
IN MEMORIAM q

Kasthuri Patto is the
Member of Parliament for
Batu Kawan.
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In defence of –
the right to a fair trial
Cases are often closed when suspects are shot dead by police
or detained without trial. Is this what Malaysians want,
wonders Charles Hector.
t is always easy to arrest
and detain people and
tell the whole world that
the perpetrator of the
crime has been ‘punished’. Case
closed.

I

It is always easy to shoot and kill
people and then boast that those
killed were really criminals, and
the killings had ensured that justice was meted out to the perpetrators of this and that crime. Case
closed.
But who tells us that these are
‘criminals’? It is the police and the
government. But doubt remains as
to whether these people were really criminals, or whether they
were actually innocent of the
crimes they had allegedly committed. Or whether they were being
detained without trial or ‘shot
and killed’ just so that the police
(and the government) could tell
the people that the perpetrators
had been dealt with.
There is just too much room for
injustice – the wrong people detained, and worse still, killed
when they were actually innocent.
That is why good, civilised and

justice-loving people all over the
world, including Malaysia, insist
on the right to a fair trial before an
independent court before a person
can be deprived of his/her liberty
or life.
We demand the right be given to
the accused so that they would be
able to defend themselves – and
to challenge the witnesses and
any evidence the police (prosecution) may have.
In Malaysia, like in many other
countries, after the prosecution
has closed their case, the judge
evaluates the evidence ten-
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dered, determines its credibility
and sees whether it is sufficient
to show that there is indeed a
case against the accused person.
If so, then and only then, would
the accused be asked to present
their case - call their witnesses,
etc.
At the end of the day, the judge
determines whether the prosecution has managed to prove the
charge against the accused beyond
reasonable doubt - a high standard
indeed because we do not want to
make the mistake of sending the
wrong people to prison or to the
gallows.

But a judge could make a mistake,
and that is why we have the right
to be able to appeal to higher
courts, and in Malaysia that right
is generally for two appeals. If
those convicted are not happy
with the decision of the High
Court, they can appeal to the
Court of Appeal (where at least
three judges sit in the panel hearing the appeal), and if still not
happy, they can appeal to the Federal Court (where at least three
judges sit in the panel hearing the
appeal).
After appeals have been exhausted, they can still apply for a
royal pardon.
Police and prosecution makes mistakes:
- well, look at the number of
people charged and tried in
court, and then found to be not
guilty
- look at the number of peoples
who have been charged in
court, and subsequently the
charges are withdrawn and
the accused are DNAA [discharged not amounting to acquittal] or just discharged,
Judges make mistakes:
- Look at the number of times
that the appeals courts have
overturned convictions and acquitted people.
- Look also at the number of
times that appeals courts have
reduced charges or even reduced sentences
In this modern age of CSI, DNA,
CCTV, etc, the police/prosecution
have a lot more skills and capacity for investigation to get the required evidence/witnesses to
convince a judge (and the appeal
courts) that a person is guilty of a

crime he or she has been charged
with.
Malaysia acknowledges the importance of the right to fair trial.
In so doing, Malaysia has taken
the initiative to make available legal aid to the poor, i.e. to those with
an income of RM30,000 or less annually. This is to ensure that the
right to be defended by a lawyer
for those who cannot afford a
lawyer is there (see http://
w w w . j b g . g o v . m y /
index.php?lang=en). [Before this,
the Malaysian government did
not provide legal aid for those
charged in criminal courts.] Likewise the Malaysian Bar has been
providing Legal Aid.
For those charged with offences
carrying the death penalty, in
Malaysia if they do not have a
lawyer, the court will appoint a
lawyer for them.
Malaysia also amended the law
requiring the prosecution to provide documents/evidence that
had been gathered during the investigation to the accused/defence lawyer. This is essential and
now allows the accused and/or
their lawyers to better prepare for
their case. By law the prosecution
is required to even provide the
defence with any evidence/document that is ‘unfavourable’ to the
prosecution.
Also noting the danger of using
confessions and statements made
by the accused after being arrested, Malaysian has now barred
the use of such confessions/statements by the prosecution. However, the accused (defence) have
every right to use such confessions if they want to.
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In 2012, Malaysia also repealed
the ISA and some laws that allowed for detention without trial
- again a positive move
“I have got a very positive record,
for example I have disbanded the
Internal Security Act, which is detention without trial,” - Prime
Minister Najib Razak
But alas, there is some concerns
that Malaysia may be sliding back
when it comes to human rights..
Innocent people detained without
trial cannot also say — let alone,
prove — that they are being
wrongfully detained under a false
allegation. Yes, they cannot challenge the decision to detain – they
cannot file a case asking the judge
to challenge the reasons for their
detention.

‘Shoot to kill’ incidents
There are just too many people
being shot dead by the Malaysian
police. Worse, the police go out
and proclaim that these people
were criminals. If they were criminals, suspects or linked to crimes,
surely there would be a paper trail
- arrest warrants, letters/notices
asking them to appear at the police station for investigation of
crimes...which, if they do not usually show up, is followed up with
an arrest warrant.
Police are empowered to arrest
people, and in so doing sometimes
may use reasonable force. Nonetheless there are too many incidents that resulted in deaths, raising queries as to whether the police went in to kill or to arrest on
such missions. There is no open
independent tribunal or mechanism that investigates and deter-

mines whether police action that
has resulted in a death can be justified or not. Consider the following:
“It is all systems go for PKR vicepresident N. Surendran to follow
the police on their operations to
nab culprits involved in gun-related crimes. Inspector-General of
Police Tan Sri Khalid Abu Bakar
commended Surendran for taking
up the offer to have a first hand
look at the difficulties police face
in dealing with dangerous criminals.” - The Star, 15 October 2013,
‘Police let Surendran tag along on
raids against gun-toting criminals’
The police’s invitation to MP
Surendran to tag along for these
raids raises questions. The police
know and prepare beforehand
when they go for such raids where
people end up being shot dead this is very wrong.
The question is, if and when the
police know these suspects, did
they call in the suspects first for
investigation at the police stations? And if the suspects did not
show up, were arrest warrants issued? If there were no such attempts, then such raids are questionable. Letters/summons to be
present at the police station can
be sent by post or hand delivered.
Are there such documents?
The situation is different when
police arrive at a crime scene and
the perpetrators are there and may
open fire, and the police respond
and people get killed. Likewise, at
an ordinary roadblock, perpetrators may suddenly open fire on the
police. But to conduct planned
raids where they can also invite
an MP to tag along raises many

questions..

Deaths

in

custody

There have been too many deaths
in police custody. Some suicides?
Wonder how this is possible when
there are police personnel watching the police lock-ups all the time
and the CCTVs. Of course, in the
past these CCTVs did not have
recording capabilities, and it
made it difficult for investigation
and for the Coroner’s Court to determine how a person really died.
Is there still torture and police brutality in Malaysia? A former head
of the police beat up Anwar,
....When people in lock-ups die
due to illness and/or medical
conditions, one wonders why
they were not in hospital or sent
to hospital sooner?

The

way

forward

There is much to be done in Malaysia and the decision is with
you and me, Malaysians. Our
‘leaders’ in government are the
peoples’ representatives and they
act on behalf of you and me. So
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we cannot remain indifferent but
have to decide what we want for
Malaysia.
Many are just not bothered as they
or their families are not (or not yet)
the victims - but this is a selfcentred and irresponsible attitude. We have to change because
all that happens reflects also on
Malaysia and Malaysians, and we
who silently allow injustices to
continue are just as guilty as our
elected representatives and our
employees (the police, etc) who do
these wrongs.
We have to insist that the fundamental right to a fair and open trial
before an independent judge be
accorded to all persons (even
those that the police label “gangsters” and “criminals”). No one
should be deprived of their liberty
or life without first being tried and
convicted in a court of law. q

Charles Hector, an Aliran
member, is a human rights
lawyer based in Temerloh.

COVER STORY

Amendments to
condemned

e, the undersigned
civil society groups,
are appalled at the
manner in which the
proposed amendments to the
Prevention of Crime Act 1959
(PCA) have been bulldozed
through parliament.

W

Despite repeated calls from
civil society groups including
the Malaysian Bar, the Sabah
Law Association, the Advocates Association of Sarawak,

PCA

Suhakam, Proham, Lawyers for
Liberty, Suaram and Aliran itself, to halt the reading of the
bill, reconsider the amendments and have broader consultation, the government of
the day has seen fit to push
through undemocratic amendments.
At a time when the Prime Minister is addressing the world
community in the United Nations and trying to convince

Aliran Monthly : Vol.33(7) Page 11

them about his Global Movement of Moderates and when
Malaysia is sitting in the UN
Human Rights Council and trying to earn a place in the Security Council, it makes no sense
to introduce such draconian
and undemocratic amendments. Indeed, it makes a
mockery of the progressive
image Malaysia is trying to
promote.
On 15 September 2011, the PM

announced that the Emergency
(Public Order and Prevention
of Crime) Ordinance 1969, the
Banishment Act 1959 and the
Internal Security Act 1960
would be repealed. We recall
that he envisioned a Malaysia
where “peace and public order
are safeguarded in line with the
supremacy of the Constitution,
the rule of law and respect for
basic human rights and individual rights”.
Only in August 2013, the PM,
in response to demands from
some quarters to reinstate preventive detention, reportedly
said he would not reinstate the
powers to detain individuals
without trial that he had abolished. He clarified: “How do
you arrest somebody if that
person has not committed a
crime? If it’s on a mere suspicion, it’s insufficient grounds to
arrest somebody on the basis
of preventive laws” (Malaysian
Insider, 19 August 2013). He
also made promises about consultation, good governance,
and tackling corruption under
his Government Transformation Programme (GTP) right up
to GE13.
And yet at midnight of 2 October 2013, the parliamentary
clock was stopped to allow the
bulldozing in of the Bill – with
any further opposition suggestions to amend the bill denied.
While we recognise the concern
over crime in the country, the
government’s rationale to
eradicate crime through the
PCA bill is totally unacceptable.
Time and again there have been

calls for the reform of enforcement agencies, for better policing and for more resources
and professionalism in criminal
investigation to fight crime.
And yet these calls have been
ignored.
The PCA, in allowing detention
without trial, violates a fundamental human right. In its new
form, it will effectively open
the flood gates to abuse by enforcement agency powers and
allow the gross abuse of basic
civil liberties of a person. What
is the agenda behind this?
We therefore:
1 ) call for a moratorium on the

implementation of the PCA.
2) urge every individual to get
involved in the fight for basic human rights
3) urge that civil society come
together once again to work
against preventive detention.
The Malaysian public are witnessing a regression of civil liberties despite promises to the
contrary earlier. We had hoped
that good sense would have
prevailed in parliament. Once
again it is up to the rakyat to
protect the basic human rights
of the nation.
Prepared by Aliran

Endorsed by:
1 . Community Action Network (CAN)
2 . Kuala Lumpur and Selangor Chinese Assembly
Hall Civil Right (KLSCAH CRC)
3 . MADPET (Malaysians Against Death Penalty
and Torture)
4. Malaysia Youth & Students Democratic Movement (DEMA)
5 . Network of Action for Migrants in Malaysia
(NAMM)
6. Persatuan Kesedaran Komuniti Selangor (EMPOWER)
7 . Persatuan Masyarakat Selangor & Wilayah
Persekutuan (PERMAS)
8. Persatuan Sahabat Wanita Selangor
9 . Pusat KOMAS
1 0 . Saya Anak Bangsa Malaysia (SABM)
1 1 . Suaram
1 2 . Tenaganita
1 3 . Workers Hub 4 Change (WH4C)
1 4 . Saya Anak Bangsa Malaysia (SABM)
1 5 . Tenaganita
1 6 . Women’s Aid Organisation
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Racial

profiling

laws?

There are not only elements of anti-democracy in the bills to
be passed this parliamentary sitting, but they are also easily
open to abuses including racial profiling, says Steven Sim.
fter PCA, now a second
round of anti-democratic,
anti-human
rights, racial profiling
laws is being tabled in our Parliament.

A

On 2 October 2013, the federal
government atrociously forced
through the amendments to the
Prevention of Crime Act (PCA) in
a midnight sitting of the parliament, effectively breaking all the
Prime Minister’s pre-election
promises as well as the principles
of democracy through the resurrection of ISA 2.0, allowing
for detention without trial.

even Umno MPs protested as unjust and disproportionate.
However, the government is still
pushing for other amendments
such as clause 11 of the proposed
bill which criminalises whistleblowers.

Presumption
of
innocence
abolished
I would like to also bring attention to clause 8(c) of the bill which
inserts the following provision
into section 130v of the Penal Code:

This time, the government
is attempting to force
through another round of
anti-democratic and antihuman rights amendments.

(2) Until the contrary is proved, a
person shall be presumed to be
a member of an organised
criminal group where (a) such person can be identified
as belonging to an organised
criminal group; or
(b) such person is found with a
scheduled weapon as specified under Corrosive and Explosive Substances and Offensive Weapons Act 1958 [Act
357].
The above provision completely
overturns the established principle of justice where a person is presumed to be innocent until proven guilty.

Infallibility
of
"experts"?

Among others, the government is introducing amendments to the Penal Code.
Several
controversial
amendments have been
pointed out.

The matter is made worse
when the above is read together with Clause 11 of the
bill to amend the Criminal
Procedure Code (CPC), another bill which the government will be tabling in
this parliamentary sitting,
which states:

On 23 October, Pakatan
Rakyat claimed victory over
the withdrawal of the
clauses on “Destruction,
etc. of national emblem”
(clause 5) and on “Vandalism” (clause 33), which

399B (1) Notwithstanding
any other written law,
where evidence or report is
given by an expert on the
activities, structure, ritual,
ceremonies, hand sign, insignia or characteristic of
Aliran Monthly : Vol.33(7) Page 13

an organised criminal group or
any other matters relating to an
organised criminal group, the
Court shall admit the evidence as
conclusive proof of the facts.
This amendment provides unchallengeable power to the socalled “expert” making his “evidence” conclusive and irrefutable.
First of all, who is this all-powerful, infallible “expert” whose mere
words decide whether a person is
guilty or not?
Secondly, can a police office act
as an “expert” in this context? If
so, then the law enforcer himself
now becomes the judge since his
opinion is now regarded as conclusive proof.
Thirdly, read together with the
above clause on the presumption
of guilt, how then can a person
identified as a gang member be
able to disprove the presumption
since the evidence of the “expert”
is conclusive and irrefutable.

Vague criteria and
racial
profiling
Further, the second part of Clause
11 of the CPC amendment bill
reads2) If evidence is proved that the
accused (a) is involved in any of the activities, ritual or ceremonies of an
organised criminal group;
(b) is part of, or within the structure of an organised criminal
group;
(c) exhibits any hand sign, insignia or characteristics of an
organised criminal group; or
(d) can be linked to any other matters relating to an organised

criminal group.
The Court shall presume
that the accused is a
member of an organised
criminal group.
The criteria above for
someone to be charged as
a gang member is too
broad and vague. Thus
it is can easily be subjected to abuse. For example, a person wearing
a leather jacket or an
popular emblem on his
shirt (e.g. a peace sign)
which has been adopted
by a gang may be considered a member of an
organised
criminal
group.
Or if the so-called “expert” deems
cultural activities (whether traditional or popular) such as a tattoo
or a body piercing to be linked to
a criminal group, anyone found
doing them will be liable to have
committed a serious offence
which carries an imprisonment
up to 20 years.
And worst of all, the new amendments, taken together, can be
abused to legitimise racial profiling. The government has previously stated that 71 per cent or
about 29,000 of gang members in
the country are Indians Malaysians. We fear that the Indian community, and migrant workers to
an extent, will be an easy target if
the amendments are passed.

Withdraw
the bills now!
While I support the enhancement
of the criminal justice system to
empower the police to fight crime,

Aliran Monthly : Vol.33(7) Page 14

what the government is doing is
not enhancement but encroachment.
There were no proper consultations with all parties involved including the Opposition bench, the
legal community as well as civil
society at large. Opposition MPs
were not given sufficient time to
participate in the debate and the
existing system of our Parliament
means that Backbenchers have to
blindly vote according to partylines to support the anti-democratic, anti-human rights laws
rather than follow their conscience.
Hence I call upon the government
to withdraw the bills now to stop
further anti-democratic, anti-human rights encroachment into our
legal system. q
Steven Sim is the Member
of Parliament for Bukit
Mertajam.

scandalous to our notion of the
rule of law that it is inconceivable
that a democratic government
preaching good governance and
sitting on the UN Human Rights
Council could have come up with
these atrocious legislations.
But then, they just don’t care.

A record of Aliran's stand on current affairs.

This is a government
that doesn’t care!
In a very determined and desperate mood, the Barisan Nasional
has bulldozed through a pliant
parliament the much opposed
amendments to the Prevention of
Crime Act 1959. These were
rushed through the night and
passed well past midnight on the
morning of 3 October 2013.
The BN did not care that there was
no need for this unholy rush to
pass these draconian laws during
the night when MPs were tired
and exhausted by the long day of
debate.
It did not care that after more than
7 hours of debate during the second reading, weary MPs would
not be fresh in body and alert in
mind to continue debating the
amendments late into the night
during the committee stage.
It did not care to postpone discussion to the next day so that the
amendments could be debated in
a more cordial atmosphere after a
good night’s sleep.

It did not do any of this because
this is a government that doesn’t
care!
It is ironic that the BN which only
received 47% of the votes wields
so much power that it could ignore and be dismissive of the 51%
of voters who oppose these
amendments for very valid reasons.
It is unthinkable that 115 elected
BN MPs could be so callous and
arrogant as to be indifferent to the
many voices of dissent that have
spoken up against these amendments so forcefully and passionately. They have turned a deaf ear
to their arguments and justification why these amendments
should be jettisoned.
They just don’t care what you
think and what you want.
Their conduct is an affront to the
entire nation. Their indifference is
indecent and shocking and
smacks of dictatorship.
These amendments are so abhorrent, repulsive, outrageous and
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This is a government that doesn’t
care two hoots for parliamentary
democracy or for the rule of law. It
has clearly forfeited its right to
continue to govern this nation.
They have lost their moral legitimacy to remain in power.
P Ramakrishnan
Executive Committee Member
3 October 2013

So-called
champions of Islam:
Would they dare?
The so-called champions of Islam
have been very vocal in the issue
of Allah. Foremost among them
are Ibrahim Ali and Zulkifli
Noordin, President and VicePresident of Perkasa respectively.
Both have been agitating against
the use of Allah by the Christians
and claiming exclusive rights for
the Muslims. Zulkifli even wants
the court decision disallowing the
use of the word Allah by the Christians to be extended to Sabah and
Sarawak.
Not to be outdone, PAS’
Nasharuddin Mat Isa has also got
into the act. He wants everyone to
stick to the court decision outlawing the use of the word Allah by
the Christians.
This hysteria has caught on to
some Muslim NGOs who are
screaming that any reference to

the word Allah by the Christians
in their prayers is an insult and a
challenge to Islam. One leader of
an Islamic outfit even stated
bluntly – if not stupidly – that
those not happy with the court
ruling could always consider emigrating.

cabinet ministers singing the national anthem?

These so-called champions of Islam have invented all kinds of
excuses to deny the Bahasa-speaking Christians the use of Allah in
their daily prayer which they are
entitled to. The obsession and the
zeal that is involved in their campaign in championing this issue
makes one wonder whether they
are driven by political motivation
or by religious fanaticism.

Certain state anthems have the
word Allah in the lyrics – Allah
peliharakan Sultan; Allah lanjutkan.
Do they object to the non-Muslims
singing these state anthems
which include the word Allah?
Shouldn’t they campaign against
the non-Muslims singing these
state anthems and insist that only
Muslims can sing these anthems?

If they are really and sincerely
moved by their religious obligation to act in this manner, then they
need to prove that they are honestly motivated to defend the
word Allah. Failing to do so
would reveal their utter hypocrisy.
Our national anthem does not
have the word Allah but God is
referred to as Tuhan – “Tuhan
kurniakan”. But according to these
zealots, the Christians should use
the word Tuhan rather than Allah so that Muslims will not be
confused. If Allah is exclusively
for Muslims, then why do the
Muslims sing the national anthem, which has the word Tuhan,
with such vigour and vim?
Do these zealots think that Muslims should stop singing the national anthem?
Indeed if they perceive that Tuhan
does not refer to the Muslim God,
why then are they singing the national anthem? Why are the Umno
members and leaders who are

Why don’t they campaign for the
Muslims not to sing the national
anthem? That would be in keeping with their stand that Tuhan is
only meant for the Christians

The first principle of Rukun
Negara states Belief in God –
Kepercayaan kepada Tuhan. Here
God Is referred to as Tuhan – not
Allah. Will they then denounce
the Rukun Negara? If they are so
passionate about the issue of Allah, then this is what is expected
of them.
This would be the natural consequence of their defiant stance with
regard to the usage of the word
Allah. They should do as Ralph
Waldo Emerson stated: Go put
your creed into your deed.
Our prime minister is maintaining an unnatural silence in the
face of this grave issue that threatens our well-being as a nation.
These ultras and extremists will
undo the present peace, harmony
and unity that bind us to this nation. They will cause chaos and
misery and wreak havoc on this
country with their reckless bravado.
If the prime minister does not rein
in these zealots, we will become a

Aliran Monthly : Vol.33(7) Page 16

doomed nation in no time.
P Ramakrishnan
Executive Committee Member
20 October 2013

Corruption
won't be esposed
or
challenged
By introducing a new Section
203A to the Penal Code, they are
going to punish those who expose
corruption and mismanagement
of the country.
It was Edmund Burke who said it
so aptly, “Bad laws are the worst
sort of tyranny.”
Knowingly, the Barisan Nasional
is on a spree of passing bad laws
under the pretext of safeguarding
the security of the nation. Good
intentions are proclaimed but the
evil intentions behind these moves
cannot be hidden. We know what
the BN is up to.
They passed the amendments to
the Prevention of Crime Act 1959,
which brought back the ISA in
another form, to tyrannise the
people, pretending to curb serious
crimes in the country.
Now by introducing a new Section 203A to the Penal Code, they
are going to punish those who
expose corruption and mismanagement of the country. The punishment meted out under this new
provision is so harsh that
whistleblowers will be gagged
forever even when there are instances of gross sqandering of the
nation’s wealth.
While it is obvious to the discerning Malaysian public that this
provision protects corruption, the

Minister in the Prime Minister’s
Department, Nancy Shukri, brazenly claims that this provision
is necessary for “national security”. This is nothing but hogwash!
Can she cite a single instance in
the last 10 years where disclosure
of secret information has
jeopardised national security and
exposed this country to unnecessary risks? What was that which
was disclosed that posed a grave
danger to the nation? Did it involve military secrets and strategy
that compromised the nation’s
security?
Unless this is confirmed no one
will believe the justification for
this extreme law
It is astounding for the Minister
to state that Section 203A was not
perfect and yet it was amazingly
passed by a pliant Parliament.
How ridiculous we have become
to consciously pass laws that are
imperfect.
In the Minister’s words, “I want
it to be more specific this time. I
will try my best to get it amended.
It needs to be more specific about
serious crimes. What’s missing in
there (the law) is the (word) serious crime.”
If the purpose is to curb serious
crime wouldn’t that be foremost
in the minds of the framers of the
law? This unbelievable oversight
exposes their real intention –
which is to prevent disclosure of
misconduct and mismanagement.

amendments and bills before they
are presented to Parliament in the
best interest of the nation?
All these amendments – to the
PCA and the Penal Code – are
intoroduced in preparation for
GE14. They want to make sure
that there will be no leakage of
information detrimental to the BN.
These extreme laws are meant to
be used to render the Opposition
less effective in exposing the usual
wrongdoings of the BN. They
hope to prevent a change of government the next time around.
But Malaysians will not be fooled.
They know what is intended and
for what purpose.
They will be ever conscious of the
words of Terrence, the playwright,
“Extreme law is extreme injustice.”
P Ramakrishnan
Aliran executive committee member
24 October 2013

Malaysiakini
judgments:
Victory for freedom of
expression
in
Malaysia
Aliran hails the Court of Appeal’s
decision to dismiss the Home
Ministry and government’s appeal against a High Court judgment granting Malaysiakini the
right to publish a print edition.
This judgment has great significance because it categorically acknowledges the right of

This amendment could have been
fine tuned if only there had been
consultation with the Opposition.
What is wrong with discussing
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Malaysiakini — and that of all
Malaysians — to publish without
any bureaucratic hindrances.
This decision also nullifies the
government’s erroneous contention that a publishing permit is a
privilege granted at the sole discretion of the government.
In the interest of democracy and
human rights, which are reportedly sliding at the moment in
Malaysia, we urge the government
not to appeal against this sound
judgment at the Federal Court. It
would only make yet another
mockery
of
the
Najib
administration’s hollow claim to
social transformation.
We would even assert that in an
era of a modern and thriving democracy, the government is morally obliged to do away with the
requirement for a publishing permit as it is tantamount to exercising censorship on freedom of expression. There are other laws,
such as the Defamation Act, to
deal with slanderous and malicious public expressions that
could cause social disharmony
and disrupt our peace.
Indeed, a free and responsible
press would go a long way in ensuring a government that would
be transparent and accountable
on issues such as corruption and
abuse of power.
Dr Mustafa K Anuar
Hon Secretary
Aliran
30 October 2013

INTER-RELIGIOUS RELATIONS

Courts
rights

continue to
of Christian

ignore
minority

he Christian community
in Malaysia is gravely
dismayed and very disappointed by the decision of the Court of Appeal to uphold the power of the Minister to
ban the use of the word Allah in
the Herald publication.

T

In a wide-ranging decision, all
Christian publications in Bahasa
Malaysia would appear to be affected by this ruling. By stating
that “the name ‘Allah’ is not an
integral part of the faith and practice of Christianity” the court has
totally ignored the position of our
East Malaysian Bumiputera and
Orang Asli Christians, who constitute 60 per cent of the church in
Malaysia and who are Bahasa
Malaysia-speaking.

laysia to the extent that it does not
upset the “peace and harmony”
of adherents of the majority religion.

In particular, by holding that “the
welfare of an individual or group
must yield to that of the community” and applying this principle
to freedom of religion, this decision is yet another erosion and infringement of the constitutional
protection to the freedom of religious communities to profess and
practise their faith and to manage
their own affairs.

However, the various authorities
in this country by making an issue of it and by what would appear to be selective action or inaction have only encouraged and
fuelled further misunderstandings, mistrusts and brokenness
between the Muslim and Christian communities. This will only
further undermine the unity of Malaysians.

In what would appear to be a rereading and re-interpretation of
Article 3(1) of the Federal Constitution, it would now appear that
a minority religion can only be
practised and professed in Ma-

Despite this very negative development, the Christian Federation
of Malaysia reminds all churches
in Malaysia to always look to God
and to pray for wisdom and guid-

The Bahasa Malaysia-speaking
churches have been using the
word Allah both before and after
the independence of Malaya and
the formation of Malaysia. The
use of the word Allah by the Malaysian churches had not been an
issue all these years.
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ance for all involved as to the next
steps that they should take.
We welcome the fact that the decision of the Court of Appeal does
not appear to cover the use of the
word Allah in the Bahasa Malaysia Bible, the Alkitab.
We expect our Honourable Prime
Minister and the Cabinet to continue to honour the 10-point solution with respect to the Bahasa
Malaysia Bible, the Alkitab. We
shall, therefore, continue to use the
word Allah in our worship, liturgy, prayers and educational
materials of the church.
As Malaysian Christians we are
committed to our beloved nation
and our love for Malaysia remains steadfast and we continue
to respond with love and not in
hatred as we face this on-going
trial and tribulation.
Rev. Dr. Eu Hong Seng,
Chairman and the Executive
Committee,
The Christian Federation of
Malaysia

INTERNATIONAL

A comedy of errors at Chogm
When the British PM started hurling the first ‘rock’, he
probably forgot to anticipate that it could boomerang around
the room and return to smash Britain’s own ‘glass house’
by Rakyat Jelata

David Cameron meets Mahinda Rajapaksa

n typical colonial style,
British Prime Minister,
David Cameron censured Sri Lanka for
crimes of humanity committed
against Tamils during and at the
end of the civil war in Sri Lanka.

I

Some heads of state present at the
Chogm gathering may have applauded this while others may
have, for the sake of diplomacy,
remained stiffly silent.
Yet, this outburst of righteous indignation was countered by Sri
Lankan President Rajapaksa with
a less than cool, “People in glass
houses must not throw stones”

(Reuters, UK).
It looks like, in giving in to such
an emotional outburst, the British
Prime Minister appeared to have
forgotten that this is 2013 and not
the 1800s – and that Sri Lanka
now hosts Chogm as a sovereign
nation, not a British colony or protectorate. The alleged atrocities
against Tamil guerillas and civilians by Sri Lankan forces is certainly not justified and must be
investigated as were the war
crimes and atrocities committed in
Rwanda in the 1990s.
Pointing a finger in return, the Sri
Lankan President reminded
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Cameron of Britain’s own dismal
human rights record during the
troubles in Northern Ireland,
where 14 unarmed protesters
were gunned down by British police in 1972. Britain had also put
in place detention without trial for
terror suspects which still subsists today (in the form of the Terrorism Act 2006).
The miscarriages of justice, even
by the highest British courts, of
Northern Irish terror suspects remains a scar on the lives of the
innocent who had served almost
half their lives in prison for crimes
they evidently did not commit, e.g.
the Guilford Four and Birming-

nian and oppressive laws like the
Prevention of Crime Act (PCA)
and Security Offences (Special
Measures) Act (Sosma0. It has
progressively suppressing freedom of expression, information
and assembly. Then there is the
well known absurdity surrounding the prohibition of the use of
the word, “Allah” by non-Muslims in the Peninsular.

Relatives of those killed at Batang Kali

ham Six; to say nothing of British
cooperation and participation in
the Gulf War debacle, and the invasions of Iraq and Afghanistan
led by the United States
Cameron promised to wield
Britain’s influence in the UN Human Rights Council and push for
an international inquiry if Sri
Lanka failed to hold a probe into
the crimes against humanity committed by its government forces,
by March 2014.
But the issue of Britain’s own accountability for similar crimes in
the past is still outstanding.
The furore raises the spectre of the
Batang Kali Massacre which took
place in Selangor on 11 December
1948, when a platoon of British
Scots Guards gunned down 24
unarmed men in Sungai Remok
rubber estate on mere suspicion
of their involvement with communist insurgents. No evidence of
such involvement has been
brought to light, and the killing
remains an open wound for relatives and descendants of the victims of this massacre.
The British government has not

yet provide closure for the relatives, by acceding to their request
of an official apology and some
compensation to set the record
straight and to clear the names of
the 24 accused and executed without trial, for allegedly supporting
the communists during the Emergency. The case brought by the
relatives and grandchildren of the
Batang Kali victims is still pending in the British courts.
Turning the spotlight to the reaction of the Malaysian government;
Prime Minister Najib Razak was
seen to throw support behind Sri
Lanka on the premise that Chogm
was a meeting in Sri Lanka, not
about Sri Lanka. Malaysia, always ready to lend support to
countries merely for economic advantage while disregarding their
poor bad human rights records
and lack of democracy, did not
seem to bother to raise even a whisper about the Batang Kali incident
to the British government.
Malaysia has been acting in contravention of a number of international human rights laws concerning forced repatriation of UNHCR
confirmed refugees and asylum
seekers and in introducing draco-
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Last but not least, the erosion of
the right to freedom of religion for
certain sects of Muslims appears
to be in contradiction to citizens’
rights under the Federal Constitution.
Ironically, a number of countries
sitting at the Chogm table are realistically aware that no government is completely free of any
wrongdoing in the recent or historical past, and they were wise
enough not to hurl the first rock.
Some like Mauritius, India and
Canada cautiously stayed away,
in apparent protest. So, when the
British PM started hurling the first
rock, he probably forgot to anticipate that it could boomerang
around the room and return to
smash Britain’s own ‘glass house’
as well.
In hindsight, it might have been
wiser to call off the Chogm assembly and deal with the outstanding issue of Sri Lanka’s human
rights record before going to the
neighbour’s house to shout at
him, create embarrassment all
round, and come away with egg
on one’s face. As the saying goes,
“in war there are no winners”.q
Rakyat Jelata is a regular
contributor to Aliran.

POLITICS

Moving away from the
consociational model in Malaysia?
Malaysians should realise that the consociational model has
broken down and all future challenges and solutions should
come from Malaysians directly working with one another.
by Greg Lopez
Sabah.’
[28 October 2013, The Malaysian
Insider].
It is interesting that Murphy
Pakiam sought relief through a
member of parliament (MP) from
the ruling coalition that had
caused this predicament.

Archbishop Tan Sri Murphy Pakiam

I

t was reported that,

‘Archbishop Tan Sri
Murphy Pakiam had
sought the intervention of a Barisan
Nasional member of parliament (emphasis mine) in Sabah while questioning an order from the Home
Ministry to stop the distribution
of the latest Herald publication in
Sabah.’

The same news report went on to
note that,
‘Tuaran MP Datuk Wilfred
Madius Tangau said in a
Facebook posting today, that he
had interceded (emphasis mine)
with the Home Ministry on behalf
of the Catholic Church (emphasis
mine) to obtain approval for 2,000
copies of Herald to be released in
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Perhaps, the Archbishop was acting strategically by appealing to
an MP from the indigenous Christian community in East Malaysia
that is a powerful voting bloc in
Malaysia’s electoral system. It
may also be a manoeuvre to enable all or most East Malaysian
MPs and MPs from the minority
political parties on the peninsula
within the ruling coalition to voice
their disapproval with the Court
of Appeals, government or the
United
Malays
National
Organisation’s (Umno) views on
the ban.
However, I argue that Murphy
Pakiam was merely acting within
a repertoire of behaviour that he
and possibly most of Malaysia’s
political, cultural, religious and

lient segments – the elite
cartel – can overcome these
challenges. This is what
leaders of the BN would
have Malaysians believe.

business elites have become
accustomed to: to appeal to
the ‘powers that be’ by seeking out ‘members of the ruling elite’ who would then –
when congruent with their
own interests – act as ‘intermediaries’ and ‘intercede’ on
behalf of the aggrieved parties to the ‘powers-that-be’ –
more often than not – the
Umno president.
This behaviour has become
the norm in Malaysia. [A
survey of news would indicate that the Prime Minister
of Malaysia/President of
Umno is expected to resolve
all issues in Malaysia.] This
behaviour is one of the Wilfred Madius Tangau
main reason why minority
political parties remain
within the ruling coalition despite “…government by elite cartel deseeing their position as useful in- signed to turn a democracy with
termediaries wither away. This fragmented political culture into
behaviour has become their habit. a stable democracy”. In other
words, the consociational model
But why do Malaysian elites con- assumes:
stantly appeal to members of the
ruling elite to resolve their prob- (i) that there are deep differences
among the salient segments
lems or challenges?
in society (often coalescing
around ethnicity, religion or
Consociational
politics
regional groupings in Malaysia);
One way to explain this is to explore the concept of consocia- (ii) these differences are insurmountable;
tional politics. Consociational
politics is based on the idea that (iii) that these salient segments
are incapable of mediating
conflict resolution in divided societthese differences by themies is best achieved through the acselves; and
commodation of the political elites
representing the salient segments (iv) that these segments are incapable of regulating their
of society and institutionally anbehaviour in the face of these
chored by inclusive coalitions. As
intractable differences. This
noted by its formulator (the Dutch
ultimately leads to violent or
political
scientist
Arendt
deadly outcomes. Hence,
Lijphart), consociational democonly the leaders of these saracy is a,
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The elite cartel are supposed to overcome these
challenges – which ordinary citizens are unable to
address – through four
principles that are foundational to the consociational model.
The first principle, the
grand coalition, is an executive that not only has the
votes necessary in an election to secure a majority
but includes all important
salient segments (or as
many as possible). It also
entails distribution of leadership
position to different groups in
other types of institutions and involves informal elite cooperation.
The second principle is cultural or
segmental autonomy which provides a degree of self-regulation
for each salient segment (usually
coalesced around ethnicity, religion or regional identities such as
constitutional guarantees of the
rights of minorities).
The third principle is proportionality where proportional representation in legislature/s but also
other aspects of public life (such
as appointments to positions in
the bureaucracy and state-owned
corporations).
And the fourth and final principle
is the minority or mutual veto,
which enables representatives of
each segmental group – even the

weakest – to reject proposed policies of the grand coalition that affects the group.
This consociational model as
practised by the BN (described as
the social contract/power sharing/
kongsi-kongsi) has all but broken
down. [Pakatan Rakyat and its
state governments offer variants
of this consociational model. It
has also been argued that since
the consociation model no longer
works, that its institutions no
longer function. The point of this
article is precisely the opposite;
that since Malaysian elites have
set behavioural patterns conditioned by the consociational
model, this then (i) sets the parameters for thinking and actions for
actors in the model; and (ii) it advantages the dominant group
since it can veto the interests of
the other minority groups without
suffering the consequences (losing the main prize – the general
elections).]
Although the institutions – primarily reflecting principles one to
three – remain, the most important
principle, the ability of the weakest social group in the grand coalition to veto policies or legislations that affects the group has all
but dissipated. [Institutions here
are the rules of the game in a society or more formally, are the humanly devised constraints that
shape human interaction.
Hence the predicament of the minority groups in Malaysia, that
although the majority of Malaysians (and the overwhelming majority of the Malaysian minorities
i.e. the Chinese and Indians) rejected the ruling coalition at the

13th general election, the minority parties within the coalition but
also elites from the business, cultural and religious organisations
are still tied to these practices of
elite politics that benefits primarily Umno, the dominant partner.
These practices have progressively failed to protect their legitimate and constitutionally guaranteed interests.
[It is important to note that these
institutions not only suppress
minority groups, but also differing views within the majority
group. Hence Malays and
Bumiputeras who are not part of
the grand coalition are also
marginalised. The dominant
group in the ruling coalition, however, uses various mechanisms
such as ideology and state bureaucracy, but most importantly
the habits of Malaysians to continue to be the legitimate power.]
That the Catholic Archbishop had
to meet the MP from Tuaran – and
not seek other solutions – to seek
relief only serves to reiterates this
point.

How did it
break
down?
Many reasons have been put forward to explain the breakdown of
consociational politics within the
BN, but four are put into focus
here. The first is Malaysia’s electoral process, secondly, the concentration of power in the Executive and in Umno specifically,
thirdly – ‘creeping Islamisation’,
and finally, the habits of (most)
Malaysian political, social, cultural, religious and business
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elites.
The first three are well rehearsed.
First, there is no longer a grand
coalition but a dominant party
with minions in the ruling coalition. Consociationalism works
when there are incentives for powerful and weak social groups to
cooperate. The most important
incentive is to pool votes at elections to form government.
However, systematic gerrymandering and malapportionment
has steadily amplified an already
biased electoral system that
favours rural areas against urban
areas and the states of Sabah and
Sarawak over Peninsular Malaysia.
In the past, Umno, the dominant
party in the coalition needed the
support of the minority groups to
form government which is an important feature of the consociational model. However, at the thirteenth general elections, Umno
decided (and was later surprisingly vindicated) that it did not
need to pool its votes with other
important minority groups within
its coalition on the peninsula to
form the government. It relied primarily on the Malay votes, and
votes from East Malaysia.
Umno now knows that it does not
need the support of the minority
communities (Chinese and Indian
Malaysians) as they are predominantly situated in urban areas,
and in Peninsular Malaysia.
Hence the accepted logic in the
consociational model, that the
electoral process will moderate
the behaviour of a political party

(especially that of the dominant
party), no longer holds.
The second reason for the breakdown of the consociational model
is the concentration of power in
the Executive arm of government
and in MPs from Umno. Although
Malaysia follows the Westminster
system, strengthened with a written constitution that embeds the
separation of powers, and an independent judiciary to ensure the
rule of law, it very quickly
unravelled for a variety of reasons.
Although a consociational democracy accepts a diminished form of
parliamentary democracy for political and social stability, the extent to which Malaysia has deviated even from its initial state has
resulted in Malaysia being defined as a semi-authoritarian regime.
Furthermore, the concentration of

power in government within a
particular racial group compounded by the fact that the dominant party which purports to represent this racial group no longer
requires the support of other minorities at elections voids the second and third principles of cultural or segmental autonomy and
proportionality in the consociational model.

Gradual
over

breakdown
time

However, it would be wrong to
conclude that the breakdown of
consociationalism is a recent development. While Umno paid lip
service to the idea of
consociationalism, it was steadily
eroding the second, third and
fourth principles of the model especially since May 13, 1969. This
was the outcome of its own growing strength both in the executive
(which Umno MPs dominate) and
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in the economic sphere which
made Umno the most formidable
political party in Malaysia.
The New Economic Policy (NEP)
sealed Malay dominance in the
economic sphere while accelerating the dominance of Malays in
all aspects of administration.

Simultaneously, in its attempt to
undercut support for other groups
vying for the majority vote bank,
Umno co-opted Islam, and made
it the most significant marker of
Malaysian Muslims.
‘Creeping Islamisation’ defined
as the strengthened influence and
the consolidation of Islam’s political power in state and society is
one of the outcomes of this strategy. This provided and continues
to provide perverse incentives that
undermine the consociational

promises made by successive
prime ministers, minority rights
continue to be trampled on.

model.
These factors are at play in the
Court of Appeals decision in the
‘Allah’ case. With memories of several high profile court cases in recent times going against the supremacy of the constitution and
the secular nature of the state in
favour of the primacy of Islam,
was it then surprising that three
Muslim judges would rule in the
way they did in the Court of Appeals on the ‘Allah’ issue.
[These cases (Lina Joy, Tongiah
Jumali, Subashini, Shamala,
‘Everest’ Moorthy, Rayappan Anthony, Revathi/Siti Fatimah,
Banggarma, etc.) arbitrated by
Muslim judges have given rise to
concerns that the judiciary may
not be independent attitudinally
when it comes to matters pertaining to Islam. These concerns are
reflected in comments from
prominent members of the legal
fraternity such asParam Cumaraswamy, a former UN special rapporteur on the independence of
judges and lawyers, as well as
former Federal Court judge Gopal
Sri Ram that the Malaysian judiciary is not protecting the rights
of ethnic minorities.]
The actions of Umno, conservative Muslims in administrative
positions and conservative Muslim groups should not be surprising, for they have developed a repertoire of behaviour that responds
to incentives provided by the institutions in Malaysia.

Minority elites stuck
in old practices
But what is surprising is that mi-

norities – especially its elites –
continue to resort to these institutions to resolve problems despite
increasingly regressive outcomes.
It must be noted that the primacy
of Malay interests – as defined by
their elites – over the interests of
other ethnic groups was not done
at gunpoint, but rather through
the consent of the majority that
included minority groups.
The case of the Malaysian Consultative Council of Buddhism,
Christianity, Hinduism, Sikhism
and Taoism (MCCBCHST) provides a useful illustration. The
problems
of
‘creeping
Islamisation’ is not new but began in earnest in the late 1970s.
The MCCBCHST have met ‘members of the ruling elite’, especially
non-Muslim MPs and more specifically Christians MPs from the
ruling coalition since the late
1980s in the hope that they would
‘ intercede’ for them. The
MCCBCHST has also met and
continued to meet successive
Prime Ministers in the hope of resolving issues, policies and administrative acts by the government, its agencies and its core
supporters that undermined the
fundamental constitutional guarantees for minority groups within
this consociational model. Despite
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But at no time did this behaviour
and practice stop. This is because
the religious elites are tied to these
practises of consociational politics too. The practices remain
stable because it has ordered the
thought, expectations, and actions of the elite actors within this
system.

Moving
from
politics

away
elite
post-GE13

The outcome of Malaysia’s thirteenth general elections (GE13)
and developments since are both
a cause for concern and hope. A
cause for hope because for the first
time in Malaysian history, the
majority want change. A cause for
concern because the will of the
people are not reflected in the ruling coalition that became the
elected government. This indicates in the most emphatic manner that the system is broken.
The ruling coalition has chosen
to continue to emphasise the underlying assumptions of the consociational model by making the
differences among Malaysians
insurmountable, and that they
alone can resolve these issues
within their terms.
Malaysians can change this if
they stop relying on the political,
business, cultural and religious
elites to resolve issues. This rejection of elite politics will in turn
change current institutions.
Developments since Reformasi in

1998/99 suggests that the
behaviour of Malaysians are
slowly beginning to change away
from elite politics. There are now
many social movements (Bersih,
Saya Anak Bangsa Malaysia,
Solidariti Anak Muda Malaysia
and Black505) that are led by ordinary Malaysians which are not
focused on ethnicity or religion.

as it is now clearly pointless.

But most importantly, despite the
BN’s provocations, Malaysians
have demonstrated time and
again, their ability to practise restraint; undermining the key assumption that justifies the consociational model - that the intractable nature of these differences
will lead to bloody outcomes.
Moreover, ordinary Malaysians,
in leading these social movements, are beginning to demonstrate that they are capable of
managing their own destiny.

Malaysian from the peninsula,
Sabah and Sarawak should engage directly with one another to
discuss these issues, and to find
ways to resolve them. Malaysian
Christians from Sabah and
Sarawak can share their history
of using the word ‘Allah’ with
Malaysians on the peninsula.
Muslims from Sabah and
Sarawak can share their experience of how Malaysian Christians
have used the term ‘Allah’ without causing any social unrest.
Muslims opposed to the use of
‘ Allah’ by non-Muslims can share
their concerns to non-Muslims on
the reasons that they oppose
them.

The key to developing a new repertoire of behaviour and new practices is essentially to overturn the
assumptions of the consociational
model: that the differences among
the salient groups in Malaysia are
not insurmountable; that members of the salient groups are capable of managing these differences themselves without assistance from the elites; and that
members of the salient groups are
capable of regulating their
behaviour should some of these
differences become intractable.

Engaging
one-another
directly
Instead Malaysians should take
two inter-related actions: continue
through the constitutionally provided process of the court systems
and engage one-another directly.

This is not inter-faith dialogue but
Malaysians finding democratic

One avenue to immediately implement this idea is on the ‘Allah’ issue. Malaysians should reject any
further engagement with the
dominant group represented by
the BN government, Umno or
their proxies on the ‘Allah’ issue
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solutions through constitutionally provided avenues to resolve
their differences, to get on with
their lives, and build new repertoires of behaviour and practices
to resolve more fundamental and
pressing issues.
Malaysians should realise that
the consociational model has
broken down. It clearly no
longer serve the interests of minority groups and is used to inhibit Malaysians from addressing more pressing and fundamental challenges that the country faces. All future challenges
and its solutions should come
from Malaysians directly working with each other, together. q

Dr Gregore Pio Lopez is
New Mandala’s Malaysia
and Singapore section editor and visiting fellow at
the Department of Political and Social Change, in
the College of Asia and the
Pacific, Australian National University.

INTER-RELIGIOUS RELATIONS

Allah controversy: Why
and Orwell matter

Mill

Christopher Chong reflects on the Allah judgment and its
implications for the political health of the nation.

George Orwell

o, I’m not going to
touch on the merits of
the judgment or why
it’s an injustice to
Christians who use Bahasa in
their worship. There are many
who have written (or are writing) on both these issues right
now. What I want to do here is
to look at the larger picture of
this decision on the political
health of our nation with the
help of J S Mill (the nineteenth
century English philosopher)
and George Orwell (the English

N

John Stuart Mill

writer)
Mill in his highly influential book
“On Liberty” noted that there is a
historical “struggle between authority and liberty”. People, he
goes on to say, need to be on guard
against a tyrannical government.
The only way to do so is by ensuring the liberty of its citizens.
The details of his proposed safeguards need not concern us here.
What is of interest to us is his view
that the worse tyranny is that of
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the “tyranny of the majority”
where the prevailing opinion of
the majority becomes the basis of
all rules of conduct in society. The
problem, as Mill rightly pointed
out, is that the majority opinion
may not be the correct one.
The message that the Court of
Appeal is sending out is that the
“sensitivity” of the majority must
be safeguarded by the government
even at the cost of suppressing the
rights of the minority. Apart from
the fact that no such “sensitivity”

has been transgressed, this judgment is setting a dangerous precedent that this country will be
ruled by “the tyranny of the majority”.
By so doing, it’ll make the minority suspicious that their rights will
always be sacrificed on the altar
of the majority whenever the latter is of the opinion that theirs
alone is the correct view. If we
can’t even look at each other without mutual suspicion, then how
can we even talk about creating a
vibrant democracy in a pluralistic society which we so loudly proclaim as the goal of our nationbuilding process.

right to use the national language
not enshrined in the Federal Constitution? Are we not to love our
national language? But if we are
now being told we cannot use certain words, is this not the same as
being told that the patrimony of
the national language is restricted
to the majority?
For me, the judgment of the Court
of Appeal does not augur well for
the nation because it seeks to diminish the vision of our beloved
founding father, Tunku Abdul
Rahman, who wanted to see a

If there is one thing the novelist
George Orwell taught me in his
novel 1984, it is the power of language. In the novel, he painted a
terrifying picture of the future
where a totalitarian government
maintained a tight grip over the
lives of its citizens. One of the
ways which control is achieved
is through the use of language. By
manipulating meanings, the government was able to restrict what
an individual can think to ensure
docility.
Now I’m not suggesting that our
government is the same as that
painted by Orwell. But when we
allow the government to prohibit
what words we can use, is this not
the first step towards directing
what can or cannot be thought
about? Is this not a form of
thought control?
Again a vibrant democracy requires a diversity of opinions
based on the use of language. Can
we allow the government to tell
us what we can or cannot say using the national language? Is the
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nation united despite the diversity
of its people. As Tunku once said,
“Let us all be reminded that all
Malaysians would live together as
members of one big family”.
I cry for my beloved nation as the
judgment handed down by the
Court of Appeal goes against the
vision of the Tunku. q
Christopher Chong Eu
Choong is an Aliran executive committee member.

INTER-RELIGIOUS RELATIONS

‘Allah’ case: Seeds of harmony
and seeds of mass destruction
in appeals court judgments
We need the best brains in the land and the Bar Council to
hold a watching brief to protect the constitutional rights of all
Malaysians when the case goes to the Federal Court
by Dr Ronnie Ooi
Summary
A compromise solution which
may be acceptable to both the
Christian and Malay communities, is to accept that it is lawful
both for the Home Minister to ban
the Herald and other similar publications from using the word ‘Allah’ and for Malay-speaking
Church congregations to continue
using the Malay-language Bible,
the Al-Kitab. This appears to be the
solution desired by Prime Minister Najib Abdul Razak.
But this solution is fatally undermined by the finding that ‘Allah’
is not an integral part of Christianity. This is because case law
has set the precedent that only the
integral parts of a religion are protected by constitutional guarantees of freedom of religion. If the
word Allah’ is not an integral part
of Christianity, then the use of the
Al-Kitab is not protected.
The appeals court judgment that
the word Allah is not an inte-

gral to Christianity is based on
their finding that ‘Allah’ is not
integral to the English Bible. But
the Malay-speaking Christian
does not know the God of the
English Bible. He only knows
the ‘Allah’ found in the Al-Kitab
as his Christian God. It is as if
the Judges have ruled that coconuts are green, but the real question is: are rambutans red?
The Appeals Court judgment has
elements which can form the basis of compromise, the seeds of
harmony, and elements which can
severely damage inter-religious
relations, the seeds of mass destruction. We need the best brains
in the land and the Bar Council to
hold a watching brief when the
case goes to the Federal Court, in
order to maintain the seeds of harmony and weed out the seeds of
mass destruction.

Introduction
In my first article (“Any chance of
a meaningful solution in ‘Allah’
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furore?” published in Aliran, I
urged that a solution acceptable
to both sides be found. This article
examines the legal basis for such
a solution.
First there are two admissions I
want to make. First, I am a real
loyar buruk as I do not have any
legal training and not a pretend
loyar buruk as some real lawyers
call themselves when they write
for the press. However I have a
good analytic mind which has
been trained to assess the
strengths and weaknesses of arguments as well as an inborn
sense of fairness.
Secondly, there are many intertwined issues, and to understand them properly means going into details. I hope readers
will not be put off by this because attention to detail is what
wins the battle. Furthermore
constitutional law affects us all,
and the more knowledgeable
people are, the better it is for the
country.

In this article, reference is made to
the written judgments of the three
Appeal Court judges as follows:
(Aziz [24]) refers to paragraph 24
of Justice Dato Abdul Aziz’s judgment.

Chronology
• 5 December 1986 - Home Ministry directive prohibiting use
of the word ‘Allah’ and three
others in publications of religions other than Islam
• 1999 - Herald started publication (Aziz [24])
• 1999 – 2008 - Five admonitions
and two show-cause letters reminding The Herald of the directive. (Apandi [[8]]
• 7 January 2009 - Home Minister gives approval for the publication of The Herald for 2009
provided the word ‘Allah’ is
not used. The Archbishop files
for a judicial review.
• 31 December 2009 - Decision
by Madam Justice Lau Bee Lan
of KL High Court quashing the
order of the Home Minister to
prohibit the use of the word
Allah on the grounds:
1 . that the Home Minister had
failed to take into account “uncontroverted historical evidence” that “for years or centuries the word God has been
translated and used in the
Bahasa Melayu and Bahasa
Indonesia
as
Allah”
(Aziz[18]);
2. that the Home Minister had
taken into account irrelevant
factors such as the position of
Islam as the official religion of
the Federation, and the prohi-

Justice Lau Bee Lan

bition of the propagation of
any religion apart from Islam
to Muslims (Aziz [19]);
3 . that the Home Minister did not
disclose any factual evidence
to support his claim that the
usage of the word Allah would
pose a threat to national security or public order (Aziz [37]);
4. that the Home Minister’s decision violated the constitutional
rights as laid out in Articles 3
(religion of the Federation), 10
(freedom of speech), 11 (freedom of religion), 12 (education
rights).
• 14 October 2013 - The three
judges of the appeals court reversed the decision of Justice
Lau on special grounds directly opposite to her:
1 . “In the Bible, God has always
been known as ‘Yahweh’. That
being the historical fact, it can
be concluded the word Allah
is not an integral part of the
faith and Christianity practice” (Apandi[51]). Justice Dato
Mohd
Zawawi
agrees
(Zawawi [16-29].
2. Justice Abdul Aziz finds
“nothing unreasonable nor ir-
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relevant for the Home Minister to take into consideration
the special position of Islam as
the religion of the federation
under Article 3(1) and the restriction on proselytism under
Article 11(4) in imposing the
prohibition on the use of the
word Allah” (Aziz[50]).
3 . The three Justices are satisfied
that allowing the use of the
word Allah by The Herald could
cause “unrest and ill feeling
within the community that
may lead to a disruption of the
even tempo of the community”
(Apandi [39]). The potential for
confusion “not only to Muslims but also to Christians”
(Zawawi[28]) is also highlighted.
4. “Freedom cannot be unfettered, otherwise like absolute
power, it can lead to chaos and
anarchy” (Apandi [36]). Both
freedom of speech under article
10(1) and freedom of religion
under Article 11(1) is subject to
the laws passed by Parliament
to protect “public order, public health or morality”.

The nature of
compromise
A solution acceptable to both sides
may be termed a compromise. To
avoid any misunderstandings, I
want to clarify exactly what I
mean. Whenever we face a dispute, we all have a white area
where we get all we want and a
black, bottom line below which are
all those matters on which we
would never compromise. In between is the grey zone. Leaders
who sow discord and quarrels
between communities have a very
narrow grey zone; those without
backbone or principles have an
infinite grey zone. Moderate lead-

ers are between these two extremes, as I am. I, for instance, believe articles of faith cannot be
compromised.
The possible outcomes of the appeal to the Federal Court considered from a national perspective
are:

The

white

outcome

This occurs when both the Christian and Malay communities are
happy with the outcome, i.e. the
Herald is allowed to use the word
‘Allah’ and the Malay community
accepts this, as proven by opinion polls and the open support of
Malay organisations. Many
would say this outcome is impossible to achieve.

The

white-black
outcome

This occurs when one community
is happy with the outcome and the
other very unhappy, e.g. if The
Herald is allowed to use the word
Allah and the Malay community
is angry about it. It also occurs if
the appeals court judgment is accepted in its entirety without any
alteration, including the finding
that the word Allah is not an integral part of Christianity. I am
against any white-black outcome.

The

grey

outcome

This is the outcome where neither
community is completely happy
but the outcome falls in their grey
zones, the area where compromises may be struck. This is the
outcome that Prime Minister Najib
Abdul Razak says the government wants, i.e. The Herald is
banned from using the word Allah but Malay-speaking Chris-

tians can continue using the
Malay-language Bible Al-Kitab.
For the grey outcome to occur, the
finding that ‘Allah’ is not an integral part of Christianity must be
quashed for reasons which I explain below.
Accepting the grey outcome
means in legal terms accepting the
appeals court findings that the
Home Minister did not consider
irrelevant material and there was
sufficient concern about public
order when he made his decision,
nor did his decision impinge on
the constitutional guarantees of
freedoms of speech and religion.
It does not include accepting that
the word Allah is not integral to
Christianity for Malay-speaking
Christians.
On these points, some may prefer
the judgment of Madam Justice
Lau Bee Lan. Many who are not
lawyers know that in real life,
there are often situations where
there are no right answers. (Lawyers are of course trained to come
down on one side or the other.) I
do not find the arguments of either Court to be markedly superior to the other but the appeals
court judgment has the merit that
it lays the groundwork for acceptance by both sides – a seed for
harmony.
Those who advocate compromise
must take account of the views of
Tommy Thomas (published by
Aliran). The evidence found by the
Kuala Lumpur High Court for the
historical use of ‘Allah’ by Christians is certainly impressive but
Justice Abdul Aziz argues “neither the historical evidence nor the
fact that the word Allah appears
in the Malay version of the Bible
is sufficient justification for the
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Home Minister not to impose the
prohibition on the use of the word
Allah (Aziz[30]).
I agree entirely with Tommy Thomas about the paramount importance of the constitutional guarantee of freedom of religion and
the dire consequences for the
country if this provision is
breached. Of course, what applies
to The Herald also applies to other
publications needing a permit
from the Home Minister.
But his premise that “it is not possible to draw a distinction on facts
and law between the use of the
word Allah in one publication
(The Herald) and another publication (the Bible)” is contradicted by
Justice Abdul Aziz who says:
“The Al-Kitab and The Herald are
two publications of entirely different character. The Al-Kitab is used
in churches and among Christians only and the words “Bukan
untuk orang Islam” are printed
clearly and conspicuously on the
front page. Whereas The Herald is
a newsletter or in the nature of a
newspaper (albeit with restricted
circulation). Its online accessibility means that it can be read by
anybody – be it Muslim or non
Muslin.” (Aziz[30]).
This is certainly the position of the
government. If this position holds,
then the threat to Malay-speaking
Christians comes not from banning the word in The Herald but
from the finding that ‘Allah’ is not
an integral part of Christianity.

The

black

outcomes

These are those parts of the appeals court judgment with the
potential to severely damage inter-racial and inter-religious har-

mony, surely something which
neither Muslims nor non Muslims
want.
They are the seeds of mass destruction. They are:
1. The finding that the word ‘Allah’ is not an integral part of Christianity
Justice Dato Mohd Zawawi cites
extensive case law to show that
only the integral parts of a religion
are protected by constitutional
guarantees of freedom of religion.
If the word Allah is not an integral part of Christianity, then the
use of the Al-Kitab by Malayspeaking Christians is not protected.
But the finding is based on very
shaky arguments which can be
refuted as follows:
Much is made of the argument that
the word Allah is not found in the
English Bible and therefore it is
not integral. But the learned
judges have omitted to make an
important distinction. As someone who has lived for many years
in the UK, it is blindingly obvious
that the word Allah is not integral
to Christianity for English-speaking congregations. A moment’s
reflection will tell anyone that no
English Court nor any English
Christian will agree that the word
Allah is integral to Christianity in
England.
But we are not talking about English-speaking but Malay-speaking congregations who use the AlKitab where the word ‘Allah’ is
found. The fact that the word Allah is not integral to Englishspeaking Christians is irrelevant.
It is as if the Judges have ruled that

coconuts are green, but the real
question is: are rambutans red?
Justice Dato Mohd Zawawi goes
into great detail how the word God
is translated from the Hebrew to
the Greek to the English and to
Bibles in other languages and
concludes that “the Christians
themselves have not reached a
consensus as to how to use the
word Allah” (Zawawi [25]).
But all this is irrelevant. For the
Malay-speaking Christian, ‘Allah’ is his Christian god, not a
translation of the English God
found in the English Bible. He
does not know the English God
nor is he aware of the controversy
over its translation. For better or
worse, for right or wrong, the
church authorities have translated God as ‘Allah’ in the AlKitab and that is his Holy Book.
The word Allah is integral to the
belief and faith of the Malayspeaking Christian.
The importance of local circumstances is shown by a case cited
by Justice Zawawi (Zawawi [9]).
In the State of West Bengal v
Ashutosh Lahiri, the court ruled
that the sacrifice of a cow by Muslims on Id Kurban (Idul Adha) was
not an “essential” part of Islam
since a camel or a goat could be
substituted for the cow. (Friends
might like to bring this case to the
attention of YB Kamalanathan).
No one can imagine that a similar
decision would be reached by a
Malaysian court.
If the Federal Court cannot bring
itself to affirm that the word Allah is integral to the faith of the
Malay-speaking Christian, then
quashing the finding that ‘Allah’
is not integral is sufficient, allow-

Aliran Monthly : Vol.33(7) Page 32

ing the issue to fade from memory
or, if necessary, to be fought over
on another occasion. There are
already sufficient grounds for
banning The Herald from using the
word ‘Allah’ without bringing in
the question of what is or is not
integral to Christianity.
Justice Dato Seri Haji Mohamed
Apandi says the appeals court is
not “the proper forum” for “a
study of comparative religions”
(Apandi[52]), but all three Justices
venture into this area and make
pronouncements about the Christian faith which are wrong. Although not a Christian myself, all
my Christian friends assure me
that Christians worship one God,
not three but both Justices Abdul
Aziz (Aziz[36]) and Zawawi
(Zawawi [28]) insist Christians
worship three gods because of the
Trinity of the Father, the Son and
the Holy Ghost.
It is true that religions contain elements of faith which cannot be
explained in terms of logic. In this
case however the concept of the
one Christian God manifesting itself in three different forms can be
better understood if one thinks of
water, one substance H2O, which
can exist in three forms – ice, liquid and steam. Undoubtedly the
Muslim Allah and the Christian
God are different but no one
should exaggerate the differences
through misrepresentation.
2. Concern for public order must
not become a tool for the suppression of legitimate rights
In this case I can accept that the
Home Minister has a reasonable
basis for his concern over public
order, especially as his order is
confined to The Herald and there

are no moves to ban the Al-Kitab.
But I am disturbed by Justice
Abdul Aziz mentioning the burning of churches and mosques as
evidence that the Home Minister
was right to be concerned (Aziz
[40]). Surely the threat of violent
and unlawful actions by extremist groups cannot be the basis for
the Home Minister acting to prevent groups from exercising their
constitutional rights under the
guise of preserving public order.
If so, the violent will be rewarded
and the lawabiding punished (for
further arguments, see Azmi
Sharom, ‘A vague but useful term,’
The Star, 31 October 2013).
The public would be reassured if
the Federal Court, when it hears
the appeal, takes note of the above
point and supports the findings
of the Nordin Salleh case cited by
Tommy Thomas. The findings are
that “in testing the validity of any
state action impinging any of the
fundamental liberties enshrined
in Part II of the Constitution, the
court’s duty is to look at the effect,
result or consequence of state action. If such effect is to render the
exercise of such fundamental liberty ‘illusory or meaningless’, it
is unconstitutional”.

can continue to use the word Allah. But this seems to imply that
Malay-speaking Christians cannot use the Al-Kitab in West Malaysia. In fact one Cabinet Minister was reported as saying that
when East Malaysians come to
West Malaysia, they have to stop
using the word Allah.
These pronouncements do not
appear to be grounded in law as
the appeals court judgment does
not distinguish between West and
East Malaysia. As the law stands,
surely if the Al-Kitab is legal in
East Malaysia, it must be so in
West and equally if The Herald is
banned from using the word Allah in West, it is also in East. If the
government is not happy with any
aspect of a court’s judgment, then
it should overturn that judgment
through legislation, not through
arbitrary pronouncements at its
whim and fancy.

the Bar Council
should hold a
watching brief at the
Federal
Court

The first duty of the Bar Council
must be to speak out against bad
law without fear or favour.
The second should be that where
the arguments of neither side are
markedly superior, it should
favour the arguments which pave
the way to a solution acceptable
to both sides.
Surely the Association of Muslim
Lawyers cannot object to such a
role and should instead work
with the Bar Council to ensure the
Muslim perspective is taken fully
into account.
Indeed to achieve Najib’s wish of
Christians in East Malaysia continuing to use the word ‘Allah’,
the government too must help in
finding a compromise solution at
the Federal Court.

Why

The third seed of mass destruction
comes not from the decisions of
the appeals court but from the
government’s approach to the
Court’s decisions.

With the emergence of constitutional issues in the ‘Allah’ case, it
is no longer a matter between the
Roman Catholic Church and
Muslims but involves all of us. If
the Church asks the wrong questions and gets the wrong answers,
if it puts forward bad arguments
and gets bad decisions, we all face
the consequences, not the Church
alone. The best brains in the land
should be involved in finding a
solution, not just the Church and
a single firm of lawyers.

It is encouraging that Prime Minister Najib in his speech to the PBS
delegates’ conference in Sabah
said Christians in East Malaysia

For this reason, I urge the Bar
Council to intervene in the appeal
to the Federal Court, not on behalf
of the Church, but to watch over

3. We must be governed by the rule
of law, not by pronouncements at
the whim and fancy of government

the constitutional rights of all of
us.
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The appeals court judgment contains both seeds of harmony and
seeds of mass destruction. We
need the help of all, especially the
Bar Council and the government,
to maintain the seeds of harmony
and weed out the seeds of mass
destruction. q

Dr Ronnie Ooi is a retired medical doctor who
was active in the
Gerakan party 25 years
ago, until he left for the
United Kingdom and
lived there for 20 years.
He returned to Malaysia
five years ago and is now
an Aliran member.

THE ALLAH DECISION IS WRONG ... Continued from page 40
by the apex court, the Federal
Court. Regrettably, what follows
may seem unduly legalistic, but it
cannot be avoided in a critique of
a court decision.

Relevant
facts
disregarded
By their very nature, judicial review proceedings are determined
in the first instance by a single
judge of the High Court who does
not hear witnesses. Instead, the
application is disposed of by Affidavits and Exhibits, supplemented by submissions of lawyers. In the High Court # ([2010] 2
MLJ 78, 95.), the Government
baldly denied about 20 facts
which the Catholic Church referred to in their affidavits.

legitimate word for ‘God’ in
Bahasa Malaysia;
• The Malay-Latin dictionary
published in 1631 had translated ‘Deus’ (the Latin word for
God) as ‘Alla’ as the Malay
translation;
• The Christian usage of the
word Allah predates Islam being the name of God in the old
Arabic Bible as well as in the
modern Arabic Bible used by
Christians in Egypt, Lebanon,
Iraq, Indonesia, Malaysia,
Brunei and other places in
Asia, Africa etc;
• In Bahasa Malaysia and
Bahasa Indonesia, the word
Allah has been used continuously in the printed edition of
the Matthew’s Gospel in
Malay since 1629, in the first

In such circumstances, the judge
accepted, as she was duty bound
in our adversarial system, the evidence produced by the Church. In
effect, the High Court made findings of fact, as it was entitled to
do. Some of these facts are worth
recalling:
• The word Allah is the correct
Bahasa Malaysia word for
‘God’ and in the Bahasa Malaysia translation of the Bible,
‘God’ is translated as ‘Allah’
and ‘Lord’ is translated as
‘Tuhan’;
• For 15 centuries, Christians
and Muslims in Arabic-speaking countries have been using
the word ‘Allah’ in reference
to the One God. The Catholic
Church in Malaysia and Indonesia and the great majority of
other Christian denominations hold that ‘Allah’ is the
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complete Malay Bible from
1733 and in the second complete Malay Bible since 1879;
• Munshi Abdullah, considered
the father of modern Malay literature, had translated the
Gospels into Malay in 1852,
and he translated the word
God as ‘Allah’;
• The Bahasa Malaysia-speaking Christian natives of Malaya, Sarawak and Sabah had
always and have continuously
and consistently used the
word Allah for generations and
the said word Allah is used in
the Bahasa Indonesian translations of the Bible used
throughout Malaysia;
• At least for the last three decades, the Bahasa Malaysia
congregation of the Catholic

Church have been freely using
the Alkitab, the Bahasa Indonesia translation of the Holy
Bible wherein the word Allah
appears;
• In any event, the word Allah
has been used by Christians in
all countries where the Arabic
language is used as well as in
Indonesian/Malay language
without any problems and/or
breach of public order and/or
sensitivity to persons professing the religion of Islam in
these countries.
The above matters provide the factual background in this dispute.
No case can ever be decided in a
vacuum, isolated from the facts.
Unbelievably, none of the judgments gave any weight to the findings of fact made by the High
Court — a gross error.

Nordin

Salleh

ignored

It is incredible that none of the
judgments even mentioned, let
alone considered, the impact of the
most important constitutional
case ever decided by our courts,
which had a direct bearing on the
dispute. The Supreme Court decided in Nordin Salleh ([1992] 1
MLJ 697 [SC]), that in testing the
validity of any state action impinging any of the fundamental
liberties enshrined in Part II of the
Constitution, the court’s duty is
to look at the effect, result or consequence of state action.
If such effect is to render the exercise of such fundamental liberty
“illusory or meaningless”, it is
unconstitutional. If the ratio of
Nordin Salleh, which incidentally
is binding on the Court of Appeal,
had been applied in the Herald
case, the decision would have

been different because the effect of
the State prohibiting Christians
from using the word Allah in their
worship is to render their right to
practise their religion under Article 11(1) and (3) illusory or meaningless. It is as plain and simple
as that. The appeal ought to have
been dismissed for that obvious
reason alone.

Article

3

It was misconceived for the Court
of Appeal to have focused their
attention on Article 3(1) rather
than Article 11(1) and (3). Article
3(1) provides for the role of religion in the new nation of Malaya
(subsequently Malaysia). Islam is
the religion of the Federation, but
other religions may be practiced
in peace and harmony. The
Founding Fathers intended the
new nation to be one for believers
where God has a prominent place;
they did not wish their country to
be atheist or agnostic. Other countries have similar belief systems
stated in their constitutions. Thus,
the Preamble to the Constitution
Act, 1982 of Canada declares:
“Whereas Canada is founded
upon principles that recognise the
supremacy of God and the rule of
law.”
But Article 3(1) does not confer a
supremacy status on Islam when
compared to other religions. The
draftsmen of the Constitution
were aware of the hierarchy of
laws and rights: hence, the very
next article provides for the supremacy of the Constitution over
all other laws in the land: see Article 4(1). No similar words are
used in Article 3(1). Further, it was
not intended to establish a theocracy in the new nation, which is
to remain at all times a secular
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state.
More significantly, the right to
practise a religion of one’s choice
is found in Part II, and, in particular, Article 11, which I now turn
to. But the fundamental freedoms
of personal liberty [Article 5(1)],
equality [Article 8(1)], anti-discrimination [Article 8(2)] and freedom of speech, assembly and association [Article 10(1) and (3)] are
also relevant, and indeed far more
relevant than Article 3.

Freedom of religion as
an absolute right
Freedom of religion is a fundamental right under the Federal Constitution. Article 11(1) gives constitutional protection to an
individual’s right to profess, practise and propagate his religion,
and Article 11(3) recognises collective worship by providing that
“every religious group has the
right to manage its own religious
affairs”.
A plain and ordinary reading of
the language employed in Part II
of our Constitution will indicate
that the Founding Fathers drew a
distinction between the measure
of protection that each of the specific, listed fundamental liberties
would enjoy. Thus, our fundamental liberties are not treated
equally in the Constitution.
Hence, there is an in-built hierarchy of rights, and, freedom of religion is given core or central protection. A simple reading of the text
of each Article in Part II containing Articles 5 to 13 suggests that
some liberties are more fundamental than others. The Fundamental
Liberties can therefore be placed
in two distinct categories:-

• those that are absolute; and
• those that are limited.
By the choice of the language in
Articles 11 and 12, which was
deliberate, the right of worship is
undeniably absolute. Within the
rubric of religious rights are
found:• the freedom to profess and
practise a religion,
• the freedom from special, but
not general, taxation to support a religion other than one’s
own,
• the freedom of a religious
group to manage its own religious affairs and to establish
and maintain institutions for
religious and charitable purposes; and
• the right not to receive instruction in or to take part in any
ceremony or act or worship of
a religion other than one’s
own.

broader terms than Article 10,
members of religious group enjoy
a far greater measure of constitutional protection than members of
a chess club or a sports association; conversely state action can
control, direct and regulate a
Chess club and a sports association much more than it can over a
religious group. Additionally,
only citizens enjoy Article 10
rights, whereas no such limitation
occurs under Article 11.
In stating this position, Article
11(5) is not overlooked. But Article
11(5) does not permit Parliament
to enact laws to restrict freedom.
It merely provides that in the enjoyment of religious freedom,
whether individually under Ar-

ticle 11(1) or collectively under
11(3), a person or a religious group
should not carry out any act
which could contravene any general law relating to “public order,
public health or morality”.
Hence, for instance, those who
participate in a religious procession like the annual Thaipusam
pilgrimage to Batu Caves should
not insult other religions. If they
do, then the State can take restrictive measures for public order reasons. But the onus is on the State
to show that public order is affected. Article 11(5) cannot however be engaged if a worshipping
community prays in a church or
temple or if a family prays in their
house. Both are private places.

A simple way to illustrate the
point that the measure of protection given in the Federal Constitution may be absolute or limited
is to compare the language employed in Articles 10 and 11. Article 10 protects freedom of speech,
assembly and association. But
Parliament may by law restrict Article 10 rights, whereas Parliament
cannot enact any laws to restrict
or curtail the freedom of religion
under Article 11(1) and (3).
This difference in text between
Articles 10 and 11 means that persons who belong to, say, a chess
club or a sports association,
would come within the purview
of Article 10, while members of a
religious group would come
within the scope of Article 11. Because Article 11 is drafted in much

Article 11(5) cannot be engaged if a worshipping community prays in a
church or temple.
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The overall effect is that Article
11(1) confers a personal freedom
to be enjoyed by every person resident in Malaysia, regardless of his
citizenship, nationality or domicile. So long as he is physically
present in the country he can enjoy it. It is his right to choose
whichever religion he wishes,
and he can profess, practise and
propagate it.
Neither government nor any other
authority can dictate to any person his right to choose a religion,
relinquish a religious belief (with
limitations for Muslims), change
religion, and not to be religious
(whether as atheist, agnostic or
otherwise). This right is absolute,
entrenched and inalienable.
Its absolute nature can be tested
in three other ways.
First, Article 149 of the Federal
Constitution provides that if an
act of Parliament expressly recites
that action has been taken or
threatened by a substantial body
of persons against the nation, then
that Act of Parliament may enact

laws which would be inconsistent
with Articles 5, 9, 10, or 13. However, such law cannot impinge
upon freedom of religion under
Article 11.
Secondly, if a State of Emergency
is declared by the Yang di-Pertuan
Agung pursuant to Article 150,
and emergency laws are enacted
thereafter, such laws cannot relate
to religion although it can curtail
other fundamental liberties: see
Article 150(6A).
Thirdly, our Courts have
recognised the great importance
of religion as a fundamental liberty. Since the enactment of the
Internal Security Act, 1960 (“ISA”)
nearly 10,000 persons have been
detained by way of preventive
detention under the ISA and other
similar legislation. The very few
successful legal challenges which
resulted in the release of the detainees were for procedural reasons.
One of the very successful challenges on substantive grounds
(that is, on the merits of the deten-

tion) was the landmark case of
Minister of Home Affairs v.
Jamaluddin ([1989] 1 MLJ 418)
where Jamaluddin was detained
during Operation Lalang in October 1987 for propagating Christianity to Muslims. The High
Court ordered his release, which
judgment was upheld on appeal
by the Supreme Court. Both Courts
held that a person cannot be detained under the ISA for his religious conviction and for propagating his religion (Christianity in
that case) to Muslims.
Accordingly, the position under
the constitution is that Catholics
are allowed to read any translation of their Holy Bible as part of
their right to profess and practise
their religion and under their right
to manage their own religious affairs. These are absolute rights.
Neither the state or any authority
or any person can interfere with
them. Followers of all religions
enjoy equal rights with respect to
their Holy Books.
The divinity, sacredness and purity of Holy Books of all religions
should be respected by all, and
protected by all nations across the
globe, unless one is a monster like
Hitler or Pol Pot. What that means
in practical terms is that no state
agency can re-write a single word
in these holy words or demand
that they be re-written.
None of these arguments on the
centrality of freedom of worship
were alluded to in the three judgments.

Its

effect

Although the publication that
was before the Court was the
Catholic Herald, the ruling affects
A Christian church in Papar, Sabah
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Signing of the Cobbold Report of the Commission of Enquiry North Borneo and Sarawak.

Establishment
Malaysia

of

all books and publications. That
is the ratio decidendi (The fundamental findings in a decision
which must be followed by all
courts in similar circumstances in
subsequent cases) of the case. In
other words, it is not possible to
draw a distinction on facts and
law between the use of the word
Allah in one publication (the Herald) and another publication (the
Bible). The principle of stare decisis (the doctrine that subsequent
inferior courts are bound to follow
the fundamental findings of previous cases decided in similar circumstances) does not work that
way.

It is ironic that as Sabah and
Sarawak celebrate 50 years in
Malaysia they are told by a court
sitting in Putrajaya that their subjects cannot read their holy book
in the translation of their choice.
Malaysia was formed in 1963 over
substantial opposition, internally
in East Malaysia, which resulted
in the formation of the Cobbold
Commission to ascertain the
wishes of the people there, and
externally by Indonesia and Philippines, which resulted in intervention by the United Nations.

Thus, it affects the Bible that is
popularly used in East Malaysia
by communities which wish to
read it in the Malay language.
Such bibles cannot continue to use
the word Allah to describe God in
the Bible. When the case is put that
way, the stark gravity of the
Court’s decisions becomes clear:
it amounts to censorship of a Holy
Book. That is not the business of
any secular court in any nation in
this world.

One of the key demands of
Sarawak and North Borneo (as
Sabah was then known as) was a
guarantee that British imperialism will not be replaced by Malayan imperialism, and that an
exchange of colonial rule from
London to Kuala Lumpur will not
take place. Can one imagine the
horror that would have been exclaimed in the deliberations between 1961 and 1963 (which incidentally also involved the Brit-
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ish and Singapore) prior to
Malaysia’s establishment if anyone remarked that within 50 years,
East Malaysians would not be
able to read their Malay Bibles containing the word Allah.

Judge’s

own

research

Instead of dealing with the facts
that were before the court, one of
the judges, Justice Zawawi, conducted extensive research on the
internet. None of the parties (Lead
counsel for the Church who argued the appeal before the Court
of Appeal informed me of this fact)
had provided these materials to
the Court of Appeal. Thus, this
judge carried out research on his
own.
In breach of the principles of natural justice, he did not invite lawyers representing all the parties to
comment on the materials he discovered in the internet. This is
another fundamental error on his
part. One can therefore expect the
Federal Court to completely disregard such “judge-found” evidence.

Enforcement
No court makes an order in vain:
there must be practical utility to
it. Hence, whether an Order of
Court can be practically enforced is relevant. As far as the
Herald is concerned, if the
Catholic Church uses the word
Allah it runs the peril of losing
its licence. But what about
Bibles in Malay containing the
word Allah?
The State can enforce the decision
of the Court of Appeal by one of
two ways:
• confiscate the Bibles by removing them from churches and
homes, and thereafter burning
or destroying them; or
• visit the churches and homes
for the purposes of deleting the
word Allah in all the places it
appears in the Bibles or tearing the relevant pages from the
Bibles and thereafter returning
them to their owners.
Again the gravity of the decision
becomes clear when one considers how the State is going to enforce it. It is immediately foreseeable that the churches and the
households will resist anyone
from the State touching their Holy
Book, let alone harming it. Would
the State then use reasonable
force when confronted with resistance?
What constitutes “reasonable
force” in such circumstances?
The national interest requires the
delicate use of tact and sensibility
when dealing with the rights of
minorities, especially religious
rights. The tyranny of the majority should not result in bloodshed
and violence.

One is not scare-mongering: this
is just the inevitable consequence
of the decisions. Did the AttorneyGeneral advise the government of
these consequences? Otherwise,
the Court decision would be
merely a pyhrric victory achieved
at the high cost of damaging ethnic relations in a plural society. Is
this responsible political governance?

Composition
of the court
In the Braddell Memorial Lecture
(Published in “The Constitution
of Malaysia” , ed. by F A Trindale
and H P Lee [1986 Edition] Page
200, 216) delivered at the National
University of Singapore in 1982,
Tun Suffian, a former Lord President and one of our greatest
judges, described his fellow
judges as follows:
In a multi-racial and multi-religious
society like yours and mine, while we
judges cannot help being Malay or
Chinese or Indian; or being Muslim
or Buddhist or Hindu or whatever,
we strive not to be too identified with
any particular race or religion- so that

nobody reading our judgment with
our name deleted could with confidence identify our race or religion,
and so that the various communities,
especially minority communities, are
assured that we will not allow their
rights to be trampled underfoot.
Tun Suffian, who after Tun Salleh
Abas was sacked as Lord President in 1988 became a vocal critic
of our judiciary, would have
wholeheartedly agreed that his
comment does not apply to this
case, with the overwhelming public perception being that the religion of the three judges in the Herald case was a factor in their decisions.
Alternatively, there should have
been a delicate balance between
judges of the Muslim, Christian
and other faiths. Hopefully, such
a combination will form the panel
for the Federal Court. q
Tommy Thomas, a leading constitutional lawyer, is a long-time contributor to Aliran.

A fundamental principle of our law
is that justice must not only be
done, it must also manifestly and
undoubtedly be seen to be done.
In an appeal where the central
issue is a clash between Islam and
Christianity, the judges ought to
have been Hindus, Buddhists,
atheists or agnostics.
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INTER-RELIGIOUS RELATIONS

The Allah decision is
in constitutional law

wrong

The three judgments are poorly reasoned, the law misread
and the conclusions reached would baffle any right-thinking
student anywhere in the common law, says Tommy Thomas.

he sustained public attack on the recent decision of the Court of Appeal in prohibiting the
Catholic Church from using the
word “Allah” in their internal
publication, the Herald, is absolutely unprecedented, even in a

T

nation very used to bad court decisions.
From a constitutional perspective,
the three judgments are poorly
reasoned, the law misread and the
conclusions reached would baffle
any right-thinking student anyAliran Monthly : Vol.33(7) Page 40

where in the common law. The
decision is not just wrong, it is
horribly wrong, and will represent
a terrible blot on our legal landscape, unless overturned quickly

Continued on page 34

