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A tactic to delay, deny
and
confuse?
History would suggest that the BN has no intention of
introducing any meaningful reforms
by P Ramakrishnan

Prime Minister Najib.

hen the Prime Minister
announced the setting
up of a Parliamentary
Select Committee on 15
August 2011, a friend rang up to
ask me what I thought of it. My
immediate response was, “It is a
tactic to delay, deny and confuse
Malaysians!”

W

What has transpired since then
only seems to confirm this observation.
The onus is with the government
now to dispel this notion. And the

The Opposition Leader is of equal status with the PM.

only way to do it is to give a public pledge to the nation that parliament will not be dissolved any
time before the PSC completes its
work and presents its findings to
parliament to put in place the reformation that is urgently required
to ensure free and fair elections.
This undertaking is absolutely
necessary to convince Malaysians
that there was sincerity and commitment on the part of the PM in
setting up this PSC. We need to be
assured that the Barisan Nasional
government will go all the way to
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implement the reforms that are
demanded by the people.
But what was confusing to Malaysians was the statement made
by the PM nine days later that the
next general election can be held
anytime and will not be bound by
the findings of the PSC on electoral reforms. This is perplexing!
In order to call for elections, parliament has to be dissolved and
when that is done the PSC lapses.
He would have effectively scuttled
the PSC and sent it into oblivion.

EDITOR'S

NOTE

In the aftermath of Bersih 2.0, recent weeks have
seen one irregularity after another in the electoral
process being exposed.
P Ramakrishnan looks at some of these dubious discrepancies and tactics and concludes that no real
change is possible unless the Election Commission
is disbanded and replaced and a new government
comes to power. We also take a look at the irregularities found in the 1990 general election rolls. History would suggest that the BN has no intention of
introducing any meaningful reforms.
Meanwhile, M N D’Cruz raises the alarm over the
Lynas rare earth refinery in Pahang and says it is
the duty of every Pahang resident to oppose the
plant. Over in Penang, Lim Mah Hui raises a highly
relevant question: what type of development do we
want? Is it sustainable and balanced development
or rampant and unchecked development?
Charles Hector alerts us to attempts to amend the
Employment Act, which could fundamentally dilute or obscure the employer-worker relationship
through the use of labour outsourcing contractors. .
The Foreign Spouses Support Group has urged the
government to review the policy for foreign spouses
to provide for the stability ad well-being of their families, including their Malaysian children.
Was Malaya ever colonised. Most definitely, according to Tommy Thomas, and by not one but four different colonial powers. Finally, S Arutchelvan pays
tribute to Tan Jing Quee, who served as a bridge
linking his generation and the struggles of that era
with ours.
Aliran is an organisation for ‘social democratic
reform’. We advocate freedom, justice and
solidarity; comment critically on social issues, offer
analysis and alternative ideas keeping in mind
the national and global picture based on universal
human rights and spiritual values. We are listed
on the roster of the Economic and Social Council of
the United Nations. Founded in 1977, Aliran
welcomes all Malaysians above 21 to be members.
Contact the Hon. Secretary or visit our webpage.
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The truth of the matter is that the
life of the PSC doesn’t go beyond
the life span of the current parliament. When that is the case, then
what is the purpose in setting up
the PSC to look at the necessary
electoral reforms?
By dissolving parliament before
the PSC completes its duties entrusted to it, the PM will immediately deny all Malaysians the electoral reforms that were promised
by setting up the PSC. Not only
that, he will inevitably delay the
promised reforms indefinitely.
History would suggest that the BN
has no intention of introducing
any meaningful reforms. Since
the last Bersih Rally in 2007, the
BN had two years to rectify this
problem. The four demands of
Bersih in 2007 were:
• The use of indelible ink (which
was already been agreed to by
the Electoral Commission, but
later scrapped);
• A clean-up of the registered
voters’ roll;
• Abolition of postal votes; and
• Access to the government-controlled print and broadcast
media for opposition parties.
The BN government did nothing
to address these issues. And these
four demands have now become
part of the eight demands of Bersih
2.0.
In reality there were only four new
demands in 2011:
• A minimum 21-day campaign
period;
• The strengthening of public
institutions;
• An end to corruption; and
• An end to dirty politics

Together with the previously ignored four demands of 2007, these
new demands took the tally to
eight demands under Bersih 2.0.
There is serious doubt that the BN
government is sincere in wanting
to reform the electoral process.
On 1 February 2008, the Election
Commission deputy chairman
was quoted as saying that for the
2008 general election, it would
need 48000 bottles of the indelible
ink. This would cost RM2.4m and
the whole procedure would take
less than RM1m to implement.
It was on this basis the indelible ink was bought in readiness
for the 2008 general election. But
at the eleventh hour, for some
mystifying reason, this procedure was abandoned. If it
wasn’t, the tsunami that swept
through the country would have
probably swept away the BN
from Putrajaya and would have
in all probability installed a new
government!
Another valid point to support our
suspicion about the outcome of
the findings of the PSC is its composition. The PM has announced
a nine-member PSC comprising
five from the BN, three from the
Opposition and one from the Independents.
This clearly favours the BN. It is a
deliberate decision to guarantee
that the views of the BN will prevail in the end simply because they
are in the majority. When put to
vote, the outcome would be either
5-3 or 5-4 depending on how the
so-called Independent would
vote. In fact, there is no Independent MP in Parliament. What we
have are BN-friendly Indepen-
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dents which means the voting
could also be 6-3 in favour of the
BN.
The PM has made sure that the
BN’s interests would be safeguarded come what may. In the
end, in spite of travelling around
the country seeking various concerned views, involving huge expenditure and many weeks of time
put in, the outcome would still
favour the BN’s position. That
would be presented as a democratic decision compelling adherence to this position. It would be a
fait accompli! The whole exercise
would turn out to be a farce.
The PM cannot on his own decide the composition of the PSC
without consulting the Opposition. After all, they are the government-in-waiting. The Opposition Leader is of equal status
with him. The Leader of the Opposition is seen as the alternative Prime Minister. Mature democracies accept this reality
and accord due respect and recognition to the Leader of the
Opposition. As such, consulting
the Opposition would have assisted in arriving at an amicable
decision. The PM cannot ride
rough-shod and ignore the existence of the Opposition Leader.
At this critical moment, the PM is
obliged to give his word of honour
that the 13th general election
would only be held after the reforms have been put in place. Otherwise, this PSC would become a
sham committee, making a mockery of the democratic system.
Would the Opposition want to
become part of the national shame
by associating itself with this
comic opera? q

COVER STORY

Electoral fraud - part and parcel
of our election process
The present EC is not capable of conducting free and fair
elections. It must be disbanded and a new Election Commission
instituted comprising people of impeccable integrity
by P Ramakrishnan
llegations of electoral
fraud - and the Election
Commission’s complicity in this fraud - are not
something that is new or recent.
Such allegations have been part
and parcel of every election that
has taken place.

A

If anything, these allegations have
become credible because irrefutable evidence of fraudulent registrations have been unearthed in
the electoral roll. What we have
seen exposed are not few and mi-

nor incidences that may be explained away quite easily.
Clearly, these are rampant and,
therefore, disturbing. (See accompanying article on page …)

Dubious

P Patto

voters

The late P Patto who lost to Samy
Vellu in the Sungai Siput contest
in 1990 by a narrow margin of
1763 votes revealed why he lost
that year during a forum at the
Penang Chinese Assembly Hall.
He explained that Indian voters

were registered at Chinese residences when there were no tenants living there; others were registered at non-existent addresses
and some addresses attributed to
certain voters turned out to be at
the cemetery! He also revealed
that voters were brought from
Klang in buses to cast their votes
in Sungai Siput. These are serious
cases of electoral fraud.
This is a story that goes back to
1990 – 21 years ago! But the pattern persists even today.

64 voters registered at this address: 1138 Kampung Bagan Serai
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The blog Perisik Rakyat, run by a
Kelantan-based blogger, revealed
that 64 names were registered
under one address – No 1138,
Kampung
Bagan
Serai,

Permatang Pauh,
Penang. According
to the blogger, of the
64 voters, 51 are
Malays and the rest
Indians.

stituencies paving
the way for the BN
to recapture these
constituencies and
spring back into
power.

Following Perisik’s
disclosure, another
blogger Milo Suam
further revealed that
another 88 “ghost”
voters were also registered under one
address - No 1155,
Kampung Bagan
Serai,
Jalan 88 voters registered at this address: 1155 Kampung
Sembilang, Seberang
Jaya, Permatang Pauh, Penang. tion that the BN would “get back
These 88 voters comprise Malays, Selangor at any cost”? Pray tell,
Chinese and Indians – men and at what cost, Mr PM? By sacrificwomen. According to Milo Suam ing democracy at the altar of exthe address belonged to a “small pediency and ignoring the prinwooden house just a few metres ciples of justice and fairness?
away from the other address” that
purportedly housed the 64 voters. It is also discovered that some two
dozen spouses of military personThis seems to indicate that Anwar nel were found to have registered
Ibrahim’s constituency is being tar- using their spouses civilian
geted to defeat the Opposition MyKad thus qualifying themleader in a concerted manner. selves for double votes. Why
Anwar is seen as the greatest threat would these spouses want an exto the survival of the BN and there- tra vote?
fore he has to be defeated.
The DAP revealed its largest haul
It is also learnt that a similar scam of electoral discrepancies yet with
has been uncovered in one of the 234 voters having identical old
addresses in the Tambun con- identity card numbers. “These
stituency in Perak.
numbers are in pairs, with 117 of
the voters matching their ‘twins’
According to Malaysiakini, a per- despite having different names
manent resident by the name of and new identity card numbers.”
Mismah was registered as a voter said PJ Utara MP Tony Pua.
and when this was exposed she
mysteriously became a citizen These are not isolated cases. They
four hours later!
are wide-spread and come across
as common features in opposiPas reported a total of 1,597 simi- tion-controlled constituencies.
lar cases nationwide and 1,100 in There seems to be a concerted and
Selangor alone. Is this part of the consistent attempt to inject dubidesign to realise Najib’s declara- ous voters into opposition con-

What has been revealed is only the tip
of the iceberg. If the
system had allowed
for greater scrutiny,
without doubt many
thousands of fake
votes would have
been revealed.
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Bagan Serai

At the moment the
parties are given only one week to
object after the electoral roll has
been revised and that doesn’t give
anyone sufficient time to scan the
roll with a fine tooth-comb. If the
EC expects help from the political
parties it must be seen to be serious about it. It must give the parties concerned at least two months
to ferret out the phantom voters.

Shady

postal

votes

While the ‘dirty’ electoral roll is
one aspect of the election process
that has always been an obstacle
to free and fair elections, there are
also other disadvantages that the
opposition has to contend with.
Postal votes have saved the BN on
many occasions. There have been
many rumours that top military,
police and security leaders have
played a vital role in postal votes.
It has been bandied about that
they instruct their personnel to
vote for the BN.
Recently some former military
personnel have revealed how
they were instructed to vote for the
BN on behalf of the entire contin-

gent. As no political agents are
permitted to be present while the
postal voting process takes place,
nobody actually knows how this
voting is conducted.

they are seen as not inclined towards the BN? It is difficult to
come to any other conclusion.

It is also common knowledge that
certain constituencies have seen
a surge in postal votes. An entire
military contingent can be posted
anywhere without any questions
being asked thus giving the BN
an undue advantage. It was this
ruse that won for Lee San Choon
the Seremban parliamentary constituency in April 1982. He just
managed to defeat DAP
strongman Chen Man Hin in his
stronghold by 845 votes.

Gerrymandering is another
method adopted to favour the BN.
The manner in which certain constituencies are drawn up indeed
defies logic. Opposition-controlled constituencies are allowed
to remain as a single huge constituency when they could very
well be divided into two or three
constituencies which can be serviced responsibly by their respective representatives.

Now this is being deployed quite
brazenly. Reports have pointed to
an increase in postal votes in
Negeri Sembilan and in Penang.
These are allegedly found in certain constituencies held by the
opposition which the BN hopes
to capture.
On top of this, spouses of military
personnel have now opted for
postal voting in Penang. While
they were ordinary voters in the
past, why is it necessary to register as postal voters? What scheme
is being hatched for the 13th General Elections?

Gerrymandering

Bersih 2.0 has pointed out this
disparity recently. Kapar constituency has 112,224 registered
voters while many rural seats
have voters in the region of 50,000.
The Putrajaya seat, mainly comprising civil servants, has a mere
7,000 voters.
Such glaring disparities are deliberately created so that the opposition can never win any more parliamentary seats than what cannot be helped. More rural seats
means a greater advantage for the
BN – that seems to be the rule to
be followed!

Abuse
Strangely, however, all Malaysians living abroad are not entitled to postal votes even though
they are registered voters. Only
military personnel, public servants, full time government-sponsored students and their spouses
are allowed to vote under the “Absentee-Voters” category.
Why are the others (who do not
fall in these categories) denied
their right to vote? Is it because

of

the

media

Yet there is another unethical and
immoral practice that is resorted
to by the BN without a whimper
from the EC. The way the print and
electronic media is abused to the
greater advantage of the BN to the
extent of denigrating and demeaning the opposition is totally
unbelievable in a democracy. In a
true democracy, the opposition
should get equal time to propagate
their party platform. This is
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wholly denied.
While the EC may claim with certain justification it has no authority to demand equal coverage for
the opposition, surely on moral
grounds it can publicly condemn
the unfair practice that gives the
BN undue advantage. This could
have some effect in forcing the BN
to yield at least some coverage
time.

Election

offences

Another diabolical favourite
method of campaigning is to dish
out goodies in an outlandish
manner. Roads are tarred, drains
are repaired, handouts given,
projects announced, voters threatened that they will be denied development in their areas - all these
clearly constitute election offences. When anything is given or
promised during the campaign
period to induce the voters to vote
in favour of certain parties, that is
definitely wrong and an offence
under the election laws.

Time

for

change

But the EC had never taken the BN
to task for their unethical
behaviour. This is why the EC is
seen as pro-BN and never as prodemocracy.
The present EC is not capable of
conducting free and fair elections.
It must be disbanded and a new
Election Commission instituted
comprising people of impeccable
integrity. Only then will elections
be meaningful.
For this to take place, a new government is necessary; otherwise,
it will be the same rotten deal forever. q

PAGES FROM THE PAST

Elections

1990

Irregularities on
electoral
rolls
condition for elections to
be fair is that the electoral
rolls containing the list
of people eligible to vote
must be clean. Numerous complaints concerning the electoral
rolls used for the General Elections held on October 20-21, however, put to question how clean
the rolls were. Some complain
that though they had registered
during the voter registration exercise in March, their names could
not be found on the official lists of
electors used during polling. These omissions deprived countless eligible
voters of their right to
choose representatives for
Parliament and State Assemblies.

A

Slightly more mystifying
was the problem of ‘phantom voters’. For instance,
an Indian lady from
Ampang, Selangor received
four voting cards (informing voters where they
should go to vote) that were
sent to her house bearing
messages to vote Barisan;
the curious thing was that
the cards were addressed to
Malay names though no one with
such names had lived in the house
for the 21 years she had been
there. There are many other re-

the

ports of people registered as electors with a certain address though
these persons do not actually live
there.
These ‘phantom’ include a list of
17 names registered as living at
the address of a factory in Penang.
The existence of phantom voters
on the rolls was one of the
grounds for which Haji Sulaiman
bin Kamaruddin sought an order
from the High Court to instruct the

Election Commission to rectify the
rolls for the parliamentary constituency of Sepang and the
Selangor State Assembly seats of
Dengkil, Sg. Pelek and Batu Laut.
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The judge threw out the application, ruling that the matter had to
be first brought to the attention of
the Election Commission and
Haji Sulaiman had not done so.
However, in his judgment Mr. Justice Datuk Wira Wan Yahya
Pawan Teh said “the facts in the
case (are) startling”.
One of the things that must have
startled the judge was that there
were 30 names listed as electors
living at 1 Bandar Baru Bangi
though this is a fictitious
address. (See Table 1 for a
list of these names). There
were another 38 names
listed under the “2 Bandar
Baru Bangi”, which is another address that cannot be
found. Neither does “3
Bandar Baru Bangi” exist,
though it has 32 names of
electors who are supposed
to be living there. The list
goes on from 4 to 14, Bandar
Baru Bangi, each address
listed as having from 26 to
39 voters. None of these addresses exist. Their appearance on the electoral roll results in a total of 405 phantom voters for this area.
Haji Suhaimi also submitted to the
court a list of 573 entries on the
electoral rolls where the same IC

number appears more than once,
usually with different names. The
problem of multiple entries on the
electoral rolls for the same IC
number is not confined to the
Sepang area. The Election Watch
Secretariat also obtained a list for
the Sungei Siput parliamentary
constituency where there are 289
cases of the same IC number appearing more than once on the
rolls. Table 2 is an extract from
this list. It will be observed, for

instance, that the bottom three
entries are different names with
the same IC number for the same
polling station, Legap.

in the same order as in these tables
and hence it is impossible at a
glance to spot these problems on
the rolls used for polling.

The tables presented here are extracts of lists prepared after computers were fed with the particulars of all those registered as electors in the respective constituencies and then programmed to print
out the relevant irregularities. On
the official rolls, the names are not

These facts are not just startling,
they are disturbing. Why are there
so many phantom voters and so
many cases of multiple entries of
IC numbers? The lists make one
wonder how many other constituencies have electoral rolls which
are similarly defective. Just before
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elections are called, the Prime
Minister himself announced that
Umno was trying to trace phantom voters in Kelantan; later it
was disclosed that an estimated
27,100 such voters were on the
Kelantan rolls.
The Election Commission allowed the country to go to the
polls knowing that the electoral
rolls were defective. Why did it
prepare the new rolls in such
haste that they contained all these
problems? Arguably, the Commission should have been more
thorough in checking the rolls and
only issued the new set when it
was sure that these rolls con-

tained no major defects. Was the
hasty preparation of the rolls the
result of being pressured into getting the rolls ready quickly for a
snap general elections? The Commission chose to go ahead with
the elections even for seats for
which it had evidence that the list
of electors was defective. Was it
more interested in quick elections
rather than clean rolls and fair
polling? These troubling questions leave one wondering
whether the independence of the
Commission is as nominal as that
of the Judiciary.
At the end of the day, electors are
left asking whether the represen-
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tatives chosen would have been
the same had the electoral rolls
not been defective. Did each voter
have an equal opportunity for
choosing his representative, or
did the preferences of some count
for more than one? Were the elections fair? An independent Election Commission should not have
acted in a manner that allowed
these questions to arise. For the
public to be assured that all electors had an equal say in voting,
we need an Election Commission
that is answerable to the King and
the people, and does not appear
to be under any undue pressure
from any branch of the government. q

RELIGIOUS FREEDOM

Najib visits Vatican;
Malaysians write to Pope
The letter in full:
His Holiness Pope Benedict XVI
Apostolic Palace
00120 Vatican City
Via His Grace Archbishop
Leopoldo Girelli
Apostolic Delegate to Malaysia
55 Waterloo Street #06
Singapore 1877954

Some 340 Catholics and other Christians in Malaysia, including a string of priests and religious, signed a joint letter
to Pope Benedict XVI expressing their concern over Prime
Minister Najib Razak’s official visit to the Vatican on 18 July
2011 in view of recent developments in the country.

Your Holiness
Recent Political and Social Developments in Malaysia: Towards a
More Comprehensive Understanding of the Realities in Malaysia
We are a group of Catholics and
some from other Christian denominations in Malaysia. Malaysia, a Muslim-dominant country,
has a population of 28 million
people with 2.2 million registered
as Christians, of whom an estimated 850,000 are Catholics.
We write to you with regards to
our prime minister Datuk Seri
Najib Tun Razak’s official visit to
the Vatican on 18 July 2011. We
are anxious about recent developments concerning questions of
democratic rights and religious
freedom in Malaysia. In our letter
we highlight these issues in order
to help Your Holiness understand
more critically and comprehensively the political and social realities in our country lest you are

presented with a one-sided view
of developments in Malaysia.

A

watershed

The Malaysian media has reported that the visit of our prime
minister to the Vatican is a ‘watershed’ that foreshadows the establishment of diplomatic relations between Malaysia and the
Holy See.
We believe that the establishment
of diplomatic ties between the
Vatican and Malaysia is a good
Aliran Monthly : Vol.31(8) Page 11

step forward; after all, Malaysia
is one of only 17 countries in the
world that does not yet have diplomatic ties with the Holy See. Our
concern is that of the timing in
establishing these ties, on which
we elaborate below.

Christian-Muslim
dialogue
Church sources in Malaysia inform us that the visit also has to
do with the Holy Father’s desire
to promote Christian-Muslim dialogue, an initiative that you

wisely began to undertake beginning from 2005, shortly after you
assumed the papacy. It might be
that you find this sixth prime minister of Malaysia an attractive dialogue partner given that he goes
around the globe promoting himself as the leader of a moderate
Muslim country made up of various ethnic groups. As well, he has
called for the formation of a ‘Global Movement of the Moderates’
and that it ought to take centre
stage in the international arena.

fighting for clean and fair elections. We are also deeply concerned that some top leaders of
this democratic initiative have
been painted unjustly as ‘anti-Islam’ by the authorities without
any basis whatsoever. Below we
highlight a few recent events and
episodes.

We believe that there are lessons
that one can draw from the Malaysian experience. For ordinary
Malaysians of different races and
faith are respectful of one
another’s beliefs and customs,
and have learnt to co-operate and
live peacefully side-by-side. However, this is so in spite of the
shameful conduct of some of our
political leaders who have unabashedly manipulated ethno-religious sentiments all these years,
and mobilized on ethno-religious
grounds in order to stay in power.

Just last week on July 9, 2011, there
occurred the controversy-ridden
‘Walk for Democracy’ that was
initiated by the coalition of 62
NGOs calling themselves Berish
2.0 (bersih meaning ‘clean’ in
Malay, our national language).
The coalition had wanted to hold
a peaceful street walk in support
of an 8-point program to institutionalize clean and fair elections.
Numerous glaring incidences
that have occurred in past elections as reported in the
media, and recounted
and confirmed in studies by major researchers, have indicated that
Malaysia’s electoral
system and the conduct
of these elections have
not been free and fair.
Significantly, Malaysia
has been ruled by a
single party – the BN
coalition dominated by
Najib’s United Malays
National Organisation
(UMNO) – since independence in 1957, more
than 54 years ago!

Cakap
serupa

tak
bikin

Indeed, the conduct of prime minister Najib and his Barisan
Nasional (BN) government at
home, at least recently, has been
anything but moderate! In our
Malaysian colloquialism, we
might say of the prime minister
that dia cakap tak serupa bikin,
meaning that ‘he does not do
what he preaches’, or that ‘he does
not walk the talk’!
In this regard, we are very concerned about the timing of this official visit which follows immediately after recent repression of
civil society groups which are

Najib’s
heavy
handed
response to the
Walk for Democracy

It was on account of
frustrations arising
from these inadequacies in the electoral sys-
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tem that Bersih was formed.
Among others, the respected Malaysian Consultative Council of
Buddhism, Christianity, Hinduism, Sikhism and Taoism, of
which the Catholic church of Malaysia is a part, affirmed Bersih’s
right to conduct this peaceful
walk for what it considered ‘just
demands’.
In deference to the king, who intervened to head off a potential
confrontation between Bersih
supporters and its extremist detractors including from UMNO
Youths, Bersih opted to hold a
rally in the Stadium Merdeka. Yet
Najib’s BN government declared
that Bersih was ‘an illegal organization’ and its proposal to hold
the gathering in the Stadium was
rejected by the authorities. On the
eve of the gathering, a court order
was obtained to ban 91 leaders of
Bersih and the Opposition (and
also those from anti-Bersih
groups) from entering those parts

Freedom

Detained under the Emergency Ordinance

of Kuala Lumpur around Stadium
Merdeka under threat of ‘arrest on
sight’.

of Bersih supporters who came
from all ethnoreligious backgrounds.

Earlier, Najib’s government had
even banned the wearing of yellow Bersih T-shirts. The Bersih
office was raided and six of their
office workers were arrested.
Bersih supporters who participated in ‘roadshows’ to publicise
the upcoming event were also arrested. Six of them, also members
of the Parti Sosialis Malaysia,
were subsequently detained under the Emergency Ordinance (a
Detention without Trial law) and
are now held under solitary confinement. A leading lawyer has
described these developments as
signifying Malaysia’s descent
into ‘a police state’.

Yet, prime minister Najib has
claimed that the police had acted
professionally, and condemned
Bersih and the Opposition for tarnishing the image of the country.
We urge you Holy Father and
your Vatican officials to view the
video clips that were taken of the
goings-on. Significantly, the Bar
Council of Malaysia has commented that the police had ‘used
force excessively’.

In the event, the police came down
hard on Bersih supporters who
turned up for the gathering in
Kuala Lumpur on July 9. The police set up road blocks and barbwire fences manned by hundreds
of policemen thus creating huge
traffic jams throughout the city. To
disperse the Bersih supporters,
the police resorted to use of water
cannons and fired tear gas into the
crowd, as though the people were
the enemy. A total of 1,667 people
including 151 women and 16 children were arrested. What was singularly laudable was that there
was no incidence of violence on
the part of the tens of thousands

Manipulating
ethnoreligious
sentiments
Tellingly, two days before the July
9 event, Najib had addressed a
gathering of Malay silat (martial
arts) exponents whence, reportedly, he suggested that the silat
groups could be mobilized as a
third line of defence against enemies from within and outside the
country.
More than this, on July 2 in a gathering of about 20,000 people in the
town of Kota Baru, Najib, in a live
broadcast over Radio Malaysia,
described Ambiga Sreenevasan,
the chairperson of Bersih, as ‘a
threat to Islam’ for the watching
brief she held as the then president of the Bar Council in the Lina
Joy case a few years earlier.
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of

religion

Lina Joy was a Muslim woman
who converted to Catholicism before marrying a member of the
faith. She filed against the Registration Department for registering
her religion as ‘Islam’ in her
MyKad (identity card) although
she had converted out of the religion.
In spite of the dismissal of her
case, it was popularly understood
by many Malaysians, especially
non-Muslims, that this was a violation of the freedom of religion
guaranteed in the Federal Constitution. Najib’s labeling Ambiga as
a threat to Islam is a deliberate
distortion of her professional role
as legal counsel in the Lina Joy
case.
In the event, this Lina Joy case
arises from a conflict between two
legal jurisdictions – the civil law
versus shariah law – that have
emerged in Malaysia. In recent
years, a number of cases involving the conversion of minors to
Islam without the knowledge of
the other spouse; the custody of
children and/or the question of
maintenance following the conversion to Islam of one spouse; the
question of inheritance and even
funeral arrangements following
the death of a spouse who had
purportedly converted to Islam
without his family’s knowledge,
have been highly controversial. In
these cases, the non-Muslim litigants often found themselves
helplessly trapped between or
confined to only one of concurrent
jurisdictions since they do not
have locus standi in the shariah
court.
Mention should also be made of

the Court case between the Catholic church and the Malaysian government regarding the church’s
use of the word Allah in the Catholic weekly The Herald. The government had ruled that the word
Allah should be confined to use
among Muslims only. At this
point, a final decision has yet to
be made by the Court.
Related to the above was the controversy over the importation and
distribution of the Malay bibles
which contained the word Allah.
One shipment of these Bibles was
held back by the Home Ministry
authorities for several years and
the matter was taken to Court. Although the Bibles were released
in early 2011, unnecessary conditions have been imposed on their
importation into peninsula Malaysia, to the dissatisfaction of
Christians.
We highlight these episodes to
you Holy Father because you
have made the defence of the freedom of religion an important
plank of your papacy.

Visiting the
stay in

Vatican
power?

to

Finally, there is concern among us
that Najib is also reaching out to
the Holy See at this juncture in
order to secure popular support
in the forthcoming general election due by early 2013. In the previous 2008 election, the multiracial, multireligious Opposition
coalition in Malaysia performed
very well and succeeded in denying the BN government a twothirds’ majority in parliament
(which had previously allowed
the BN government to freely
amend the Federal Constitution at
will). The Opposition coalition

also won an unprecedented 5 out
of the 13 state governments. In
fact, the BN government lost the
popular vote to the Opposition in
peninsula Malaysia.
•
The reason why the BN was returned to power in the 2008 election was because it had secured
virtually all the parliamentary
seats in the states of Sabah and
Sarawak located on the island of
Borneo. In other words, the victory
of the BN (as well as for the Opposition) in the upcoming election
will depend on how well it performs in those two states.
In this regard, it is significant to
note that Christians constituted
43 per cent of the population in
Sarawak in 2000, and 28 per cent
of the population in Sabah as recorded in the 2000 Census. We are
suspicious that this official visit
by Najib and his BN colleagues to
the Holy See will be used by the
BN leaders politically i.e. to secure
votes for the BN from the Christians in Sabah and Sarawak. It is
not inconceivable that photographs of Najib standing alongside the Holy Father will be widely
distributed throughout the two
states, particularly in the rural areas where the Christian indigenous people predominate, in the
run-up to the next election.
It is with the concerns described
above that we submit this letter to
you Holy Father.
• While we welcome the establishment of diplomatic relations between our country Malaysia and the Holy See, and
we do believe that Malaysia’s
experience in inter-religious
living and cooperation has lessons to offer to other
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•

•

•

•

multireligious multiethnic societies, nonetheless, we are
wary about the timing of this
visit by prime minister Najib
to the Vatican.
We are concerned that foreign
governments and leaders who
host him in his travels might
be influenced by his pronouncements which extol the
spirit of moderation, whereas
in fact his government has
used unnecessarily excessive
force time and time again, the
latest being its undemocratic
treatment of civil society
groups in Bersih’s Walk for
Democracy episode.
We wish to highlight, too, how
prime minister Najib and other
BN leaders, in trying to stem
the popular support for
Bersih’s call for clean and fair
elections, have manipulated
ethnoreligious sentiments irresponsibly and attempted to
demonise Bersih leaders as
anti-Islam.
We also highlight how there
have been curbs to freedom of
religion in fact, although this
fundamental human right is
guaranteed in the Federal Constitution of Malaysia.
We are also suspicious that
there is a hidden political
agenda to win electoral support among the Christians of
Sabah and Sarawak in this
visit to the Vatican.
We pray therefore that the Holy
See will consider these concerns seriously and be guided
by the Holy Spirit in its dealings with the Malaysian government. q
This article and the names of
the signatories can be viewed
at the Aliran webpage.

ENVIRONMENT

Lynas: A colossal catastrophe
waiting to happen
Duty of every concerned resident of Pahang to
join hands and stop Lynas from operating its
rare earth processing plant in Gebeng
by M N D’Cruz
am writing this as a
concerned citizen, living
in Kuantan for the past
sixty-odd years. My concern is not about my personal
safety or health, as I am well into
my eighties and the call may come
anytime sooner than later. May I
also add that I have no political
agenda in this matter and I am not
a member of any political party,
BN or Opposition.

I

But my real concern is about the
safety and health of generations
of our children to come, as well as
the expanding population that
has to work, live and perhaps die
in the vicinity of the proposed
plant. This vicinity includes
Kuantan Town, Beserah, Batu
Hitam, Jabor, Balok, Sungei
Karang, Cherating and other
settlements along the coast, right
up to Kemaman and may be further on into the neighbouring
state of Terengganu.
Most of these villages are well
populated and growing. The proponents of this project and those
in the authority of the state/Federal Governments now have a sol-

emn duty to ensure the health and
safety of the people in these regions for generations to come. But
I am really concerned that whatever assurance they may give verbally or in writing may not hold
good for ever. Nobody, except God,
can predict natural disasters like volcanic eruptions, tsunamis, tidal
waves and floods, which may strike
anytime.
I am sure those who built the
plants in the Three Mile Island in
USA (1979), Chernobyl (1986) and
Fukushima (2011) had taken utmost precautions to prevent disasters and yet they happened. Thousands of people died in these disasters and thousands more are
still suffering the after-effects of
these disasters. Do we want to have
a similar situation in this country?

lated region, accessibility to seawater and port, good transport
system and infrastructure. So why
do they want to come to Gebeng to do
this job?
According to Datuk Seri Adnan
Yaakob, “the state government did
not approve the project and it had no
power to stop it…”
“When Lynas first proposed the
project, International Trade and Industry Ministry had given the project
to Terengganu . However, due to delays (or rejection by Terengganu?) the
Ministry asked us to consider hav-

The biggest question is ‘Why do we
want this plant in Gebeng or for that
matter anywhere in Malaysia’?
Are we so hard-up for FDI that we
are prepared to accept a backyard
industry, rejected in its own country? Western Australia has all the
required facilities, viz. less popu-
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Datuk Seri Adnan Yaakob

ing the plant in Gebeng” (Press report, 20 April 2011).

ers and stakeholders of this company?

Does it mean the state government
has no power to refuse permission
for the plant to be built in Gebeng?
Land usage is a state matter and
the state should have the last say
in such matters. So it is surprising to note the Ministry of International Trade and Industry has
forced the Lynas Gebeng Project,
down the state’s throat.

It has been reported that a delegation
of state exco reps visited the Lynas
headquarters in Australia.

“Atomic Board has limited jurisdiction” (press report).
Does it mean that in matters outside its jurisdiction, it can wash
its hands and put the blame on
other agencies like the Malaysian
Nuclear Agency, the Department
of Environment and even the State
Development Corporation?
“A full operational licence will not
be issued if Lynas does not meet the
requirements that have been set”
(press report, 23 April 2011).
So, if the requirements are not met
with, will the RM700 million
Lynas plant under construction
now become a white elephant?

Who sponsored their visit? Did
they see any plant in operation
there? What technical or scientific
expertise did the members of the
delegation have to do an objective
study of the pros and cons of operating such a plant? Who paid
for their expenses? – Lynas or the
state government?
The raw-material is to be imported
from Lynas Australia.
Why bring the raw-materials from
Australia, when it could safely be
processed there? Is it because the
41 safety and health regulations
by the Australian government are
more stringent than whatever conditions we may impose in Malaysia?
According to some experts the
‘public is already exposed to naturally occurring and ionising radiation. Do we need an extra dose
of radiation?

“Lynas, which hopes to begin operation in September 2011, expects to
bring in RM8 billion a year from
2013 that too tax-free, based on current prices.”
Who are the real beneficiaries of
the RM8bn a year income – the
state government, Lynas Australia, the federal government, Lynas
(M) Sdn Bhd?

Why should we hold on to this
toxic waste for many, many years,
even if they are deposited underground?
Isn’t it true that there is no ‘safe’
level of radiation, as far as its effects on the health of the people is
concerned? (Letter to the Press by
Mr David K C Quek dated 27 May
2011).
Do we want a repeat of Bukit
Merah, Perak, where the Japanese
Company which ran the rareearth plant is spending RM300m
to do the clean-up and even after
more than 25 years, they have not
succeeded in cleaning up, leaving
behind those with birth defects
and eight leukemia cases - seven
have since died (New York Times,
8 March 2011)
“Chinese farmers in China pay the
price for rare-earth addictive” (press
report)
According to this report, peasant
farmers living near the dumping
ground for rare-earth waste in
Dalahai have –”lost their teeth”,
“lost their hair”, “eat contaminated food”, and “destroyed their
crops”. Do we want any such disaster to strike us? Do we want
our future generations to blame us
for their sufferings?
“Lynas report will take time” (press
report 27 April 2011)

I understand there is LYNAS (M) Sdn
Bhd in existence.
Who are the directors, sharehold-

The finished products will be taken
back to Australia but the ‘tailings’
will be ‘safely’ left behind in Gebeng.

Datuk Fadillah Yusof
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“The Panel tasked with reviewing the health and safety aspects
of Lynas (M) Sdn Bhd is expected
to present its report within a year.”
(Datuk Fadillah Yusof, Deputy

concerned provide truthful answers to points raised in this article.
As early as 21 May 2011, Lynas Ltd
(Australia) issued a statement that all
necessary safety measures had been
undertaken.
Was it meant to pre-empt the findings of the then newly appointed
international panel of experts?
Datuk Seri Mustapa Mohamed

Science, Technology and Innovation Minister). In the same newspaper International Trade and
Industry Minister Datuk Seri
Mustapa Mohamed is reported to
have stated “the Panel would
complete the task in a month”.
Whom are we to believe?
In the same report it was stated “An
EIA was approved by the Pahang Department of Environment on 15 February 2008 and was carried out according to the highest standard”.
(i) Who were those experts involved in carrying out ‘the assessment according to the
highest standards’;
(ii) If the EIA was approved in February 2008, why did the authorities keep it under wraps
and only now (23 May 2011)
bring it out for public display
at a few selected places?
That too, after an article in the New
York Times dated 8 March 2011
exposed the inherent toxic effects
on the safety and health of the
people living around this huge
complex built over 50ha of land.
It is in the interest of the real stakeholders, viz. the ordinary citizens
of Kuantan, that the authorities

Lynas review panel must be reformed
(press report 23 May 2011)
En S M Mohamed Idris and the
organisations he represents –
Consumers Association of
Penang and Sahabat Alam Malaysia - are internationally known
and well-respected entities. We
can ill-afford to ignore his comments. The state and federal authorities should address his comments since the review involves
environment, public health, radiation and safety issues……. They
are not independent as made out
to be. Four (plus one) of the nine
panel members are staff of the
IAEA.
Lynas: It is safe to transport rare-earth
(press report, 23 May 2011)
If rare-earth is so safe as claimed
by Lynas, Australia, why bring it
to Gebeng, where the people have
no need for its final product or the
tailings. Why not keep it in Australia and enjoy all the benefits it
may bring? “Charity begins at
home.”

Petition signed by
52,000
residents
protesting
the
building
of the plant
It has been reported that a peti-
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YB Fuziah Salleh

tion containing 52,000 signatures
of the people expressing their concern and protesting against the
Lynas Gebeng Plant, which the
Kuantan Member of Parliament
YB Fuziah Salleh tried to submit
to the panel, was rejected on the
grounds that it was ‘immaterial’.
Local Agenda 21 clearly states
that for any sustainable development to take place, people must
be consulted and must participate
in decision making that is related
to the development. Yet the Panel
blatantly refused even to accept it
for its consideration /deliberation
– (press report, 31 May 2011). No
one knows why.

The
demonstrations
at Hotel Hyatt,
Kuantan on two days
This could best be described as
hooliganism by highly emotional
and impressionable youths of a
particular political party, with a
political agenda orchestrated by
interested parties, bent on getting
the plant operated, at any cost. It
is easy to identify the youths by
their behaviour in blocking opposition Members of Parliament and

State Assembly members from entering the hotel.
An MCA youth was roughed up,
camera crew from the press
handled roughly and threateningly, while the security force
available failed miserably to control the situation.
The Chairman of the Pro-Term
Committee of ‘Save Malaysia,
Stop Lynas’ resigned because of
outside pressure, which he felt
was threatening his safety and
that of his family. The Vice-Chairman decided to skip Lynas meetings because he too feared for his
personal safely. (press report 1
June 2011).

Suspending
the
construction of the
Lynas plant in Gebeng
It is hoped the assurances given
by the Minister of International
Trade and Industry and also
voiced by the panel is being translated at the ground level. It is hard

to imagine how nearly 2,000 construction workers of all grades
working feverishly could be laidoff temporarily for an indefinite
period.

Site visit by panel
members
It is remarkable for the Panel Members to have completed the site
visit of the sprawling construction
site in less than two hours. If their
aim was to study the safety aspects of the factory being constructed, nothing much could
have been achieved. Yet let us
hope for the best.
The very fact even the press was
denied entry to accompany the
panel members raises further concern about the safety aspects of the
plant. And once in operation,
what’s going on inside would be
anyone’s guess.
The input given to the Panel by
Lynas officials and government
department representatives are

certain to be biased towards the
proponents of the project and
therefore may not be objective.

Why should Lynas
want the plant
in
Gebeng?
An article by Azmi Sharom (press
report, 2 June 2011) highlighted
various reasons as to why Lynas
Australia wants the biggest rareearth plant in the world (outside
China) to be built in Gebeng and
not in their own country. As the
whole issue concerns the safety
and health of thousands of people
living in the vicinity of the plant,
there should be full and open disclosure of all the facts regarding
the safety and health of the people.
Unfortunately, so far this has not
been done.
Finally, I strongly feel it is the duty
of every concerned citizen of
Pahang, especially those living in
Kuantan, irrespective of race, religion or political affiliation to join
hands as a united force and
struggle to stop Lynas from operating this rare-earth processing
plant in Gebeng. We owe this to
future generations of our children
and grandchildren, whose health
and safety are at risk.
It is also my fervent hope and
prayer that politicians and political parties will not highjack the
Lynas issue for their own political agenda. Save Malaysia, Stop
Lynas!
After 30 years of service with the
Ministry of Education, D’Cruz
has written a host of books on
Malaysian labour law. He was a
member of the Panel of the Industrial Court Malaysia from 1973 to
1989. q

Pro-Lynas protest
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PHOTO STORY

Stop Lynas protest in Australia
Protesters performed a skit in Perth depicting a van
‘decorated’ to represent Lynas Corp being blocked by a wall
of protesters lying on the road
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a toll on his health. His health is
bound to deteriorate endangering
him.
The Barisan Nasional government has driven him to take this
drastic action as an ultimate step
to proclaim to the world his innocence against the diabolical lies
levelled at him for his totally unjustified detention. He is putting
his faith in God and putting his
life on the line to state that the accusations against him are nothing but blatant lies.
A record of Aliran's stand on current affairs.

Kumar’s hunger strike:
a moral stand

health resulting from his hunger
strike undertaken yesterday.

Dr Jeyakumar Devaraj and the rest
of the PSM 6 were released at 5.30pm
today. A couple of hours before they
were released, Aliran had issued the
following statement:

His health has not been really
good. He was hospitalized twice
within the first two weeks of detention. His heart condition is of
grave concern to the thousands of
Malaysians and friends from all
over the world.

Aliran is alarmed and seriously
concerned over the possible consequences to Dr Jeyakumar’s

His hunger strike will further take

This is the only choice left ultimately for the brave and the innocent who are persecuted by a brutal government. This is a moral
stand, in keeping with the
Gandhian principles of non-violence that challenges the conscience
of the BN to prove their false accusations and charge him in court.
There comes a time in the life of
the brave when a moral person
chooses to “stand tall and deliver
rather than stoop on bended knees
cowering for forgiveness of the life
he has chosen to live”. Kumar has
chosen a path that paves the way
for the downtrodden to walk with
dignity. That is a noble path and
there is no reason to renounce it.
If anything untoward were to
happen – God forbid – we in
Aliran as well as all Malaysians
will not forgive the BN. This cruel
government will be held responsible for this. The backlash arising from this unspeakable tragedy
will punish the BN severely at the
next polls. Yes, and mercilessly
too!
P Ramakrishnan
President
29 July 2011
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Government
trivialises
human
trafficking

would think that without solid
proof this accusation would not
be levelled against them.

The six Parti Sosialis Malaysia
members who were freed on 29
July after 33 days of solitary confinement are to be charged tomorrow at the Butterworth court. This
comes as a complete surprise to
many Malaysians.

Mysteriously, this accusation
simply disappeared into thin air.
Next they were accused of posing
a threat to public order. This,
again, is a serious offence. Malaysians were anxiously waiting to
be convinced in what ways these
six were a threat to public order.
Strangely, nothing was produced
to support the police claim.

Some of the detained PSM activists in a police truck
Considering the fact that all these
six citizens were accused of very
serious offences in the first instance and subsequently cleared,
this news that they will be charged
tomorrow is disturbing to Malaysians.
The police initially accused them
of treason, which if proven would
make them traitors to the country.
This is a terrible accusation. One

We understand that in the papers
that were served on them they
were accused of being prime movers of Bersih 2.0. But where is the
evidence? Those responsible for
the Bersih 2.0 ‘Walk for Democracy’ were 62 NGOs. No political
party was part of the Bersih 2.0
Steering Committee. These six are
members of a political party. How
then could they have been prime
movers of Bersih 2.0?
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One accusation after another was
resorted to in the vain attempt to
incriminate the six. Some would
even say that lie after lie were concocted to fix them. Unfortunately
for the police, nothing worked for
them.
Because the police were unable to
produce an iota of evidence, they
were compelled to release the six
unconditionally.
As far as thinking Malaysians are
concerned, that was the end of the
story. The six were free to go without being further harassed. The
state had nothing against them.
The state had no hold over them.
This is why it is difficult to understand why the police would now
want to charge them. Is this the
vengeance of the state for failing
to incriminate them?
P Ramakrishnan
President
2 August 2011

FREEDOM OF ASSEMBLY

Bersih rally, English
A crucial difference

riots:

Bersih was a demonstration of hope while the English riots
were the converse – a demonstration of hopelessness, notes
our special correspondent
by our correspondent
es, the ministers and
their hangers-on will
point to the English (it’s
not just London) riots as
a hopelessly stupid reason for the
crackdown on Bersih.

Y

What they miss is the fundamental difference between Bersih and
the English riots. Bersih was a
demonstration of hope — and
hope, as some wise person once
said, is a memory of the future.
The English riots were the converse – a demonstration of hopelessness, and the absence of futures worth contemplating, made
worse by the expenditure cuts to
satisfy the “market”, namely, the
rich. It was all right to incur huge
deficits to bail out the fat cats, who
– as was clear from the reaction to
the Federal Open Market Committee of the Federal Reserve’s announcement on 9 August 2011 –
want more bailouts for themselves. But when it comes to cuts,
it is cut taxes, and cut social expenditure. As Joseph Stiglitz put
it, we are in a regime of the 1 per
cent, for the 1 per cent, by the 1 per
cent (at the top of the income distribution).
However, let’s not beguile our-

selves. Inequality in England exploded in these past three decades, starting with Thatcher’s
(infamous) declaration that there
is no such thing as society.
Over here, these past three decades, concentrated on righting
inter-ethnic inequality, were also
at the same time creating widening inequalities overall. Today,
we have an unemployment rate of
around 18 per cent amongst our
young people aged 15-19, up from
around 8 per cent in the 1990s;
amongst 20-24, it’s a still high 9
per cent, not as bad as in England
or in the US, but still bad.
Meanwhile, although technically
measured inequality does not appear to have worsened – whereas
it clearly has in England – the absolute income gap between the top
and bottom has widened.
At the same time, we are increasAliran Monthly : Vol.31(8) Page 23

ingly or daily reminded on television and in the media that we
should define ourselves as consumers: we are what we consume,
so that those without the wherewithal to consume become “losers”, “zeroes”, “nothings” or
whatever names the relatively
privileged arrogantly and ignorantly choose to call them.
And, as everywhere, the rulers look
to blame “social media” when it
affects them. Fascinating, isn’t it?
When it happens in Egypt, “social
media” is celebrated in the west
and castigated by Egypt’s rulers,
but when it happens in England
“social media” is castigated by
England’s rulers, while those in
the ex-colonies might even join in
the blind condemnation of the riots. The old colonial mindset remains with us, but even more, the
old class divisions and the invisibility of the poor and lower classes
remain, until they erupt. q

SUSTAINABLE DEVELOPMENT

On
sustainable
development
for

Penang

What type of development do we want for Penang? Is it
rampant and unbalanced development or is it sustainable
and balanced development, asks Lim Mah Hui
would like to touch on
the issue of what type of
development is Penang,
in particular Penang island, heading towards.

I

Let me begin with an anecdote.
Last week I had dinner with Mr
Ramesh Chander who was a Chief
Statistician in the Department of
Statistics of Malaysia in the 1970s
who then went to work for the
World Bank and is an advisor to
many countries in setting up their
statistics department. He was here
on a visit from Washington DC to
advise SERI, now Penang Institute, on improving their data collection. He said the last time he
came to Penang was about three
to four years ago and the thing that
struck him the most this time was
the enormous number of high-rise
and tall buildings all over Penang
Island. He is not the only one to
say this. Many other visitors have
observed the same thing. And he
continued he fears that we are
heading towards a housing and
construction bubble.
The present state government is
right to say that it wants George
Town to be an international live-

able city and to be a magnet to attract talent to this city. In its rush
to achieve this goal, it has opened
the flood-gates to developers to
build as much and as fast as possible: more houses, more high-rise
apartments, more shopping malls
and more commercial offices. If
this is not properly planned and
controlled we could end up destroying the unique charm of
Penang island.
One reason why George Town
was awarded world heritage city
status is because Penang has the
largest stock of prewar houses in
South East Asia. Indiscriminately
allowing high-rise buildings to
sprout anywhere and everywhere,
particularly in areas where the
surrounding buildings are lowrise and historical (not necessarily heritage) will kill the goose that
lays the golden egg. International
tourists come to Penang not to see
more tall buildings; that they can
find in Hong Kong, New York and
Singapore. They come to experience the historical heritage of not
only the heritage zone but the
whole city.
The intention of the recent state
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government policy of increasing
the plot ratio from 1:1 to 2.8:1 or
the density to 87 units per acre is
to increase the supply of more affordable housing. This intention
is good. However, it is unclear
whether that objective can be
achieved under this policy without fine-tuning.
I have often been told that we need
more housing because there are
not enough houses in Penang and
by increasing the density ratio we
can supply enough houses to
bring down the prices to affordable levels. How true is this argument? Is it based on facts? The
2010 Population and Housing
Census of Malaysia showed that
there are 385,658 households and
468,278 housing units in Penang
state, an excess of 82,620 housing
units. In plain language, there are
21 per cent more housing units
than there are households.
The problem of affordable housing is very complex and I cannot
offer a full explanation here. It is
good that the state has asked the
Penang Institute to undertake a
detailed and proper study. Good
policies must be based on proper

and thorough studies; they cannot be rushed into.
But briefly we can say the housing problem is not that there are
not enough housing units in
Penang. The problem is too many
of these housing units are built to
cater to a small group of rich local
and international investors and
speculators who view Penang
property prices as still cheap by
international standards and
whose demand is pushing up
prices beyond the reach of the average income earner in Penang.
Many own multiple units. The
state has to come up with a better
policy to address this issue.

Too

property

centric

With increased permissible density, land suddenly becomes even
more valuable and landowners
can demand higher land prices.
Developers, sensing there is more
money to make, rush to purchase
land with expectation of making
higher profits. Of course, they
would then want to build up to
the maximum limit and to
maximise their profits. That is the
nature of their business.
It is, however, the responsibility
of the state – the politicians, the
councillors, the civil, the policy
makers to provide the checks and
balances, to protect public interest, to come up with sensible policies to ensure we have sustainable
development. The increased density ratio is a blunt policy instrument for a good objective. Policy
planners and implementers must
implement it judiciously and not
indiscriminately.
Indiscriminate approval for de-

velopers to build to the maximum
of 87 units per acre without due
consideration of ample green
spaces, adequate sunlight and air
flow, fields and trees, public
amenities, traffic congestion, and
availability of good transport network will destroy our liveable environment. A liveable city has to
enhance rather than degrade the
natural environment.
We recently read in the papers
about plans to build 30- to 40storey high-rise (buildings) in
Cantonment Road, Burma Road
and Jelutong Road with little regard for the traffic impact in these
already overloaded areas. If we
continue to indiscriminately approve high-rise and developers
continue to buy up every plot of
available property to build to the
maximum density ratio, we will
end up like Hong Kong city with
high-density development and
over crowding without the public
infrastructure to support it.
I am not against development. The
important question we need to ask
is what type of development? Is it
rampant and unbalanced development or is it sustainable and balanced development? The adjective
is more important than the noun.
I am afraid our concept of development is simply too property
centric. Can we learn any lessons
from the over development of
property in Dubai that has collapsed? Do we have enough public parks, green spaces, recreational facilities, good public
transport system to sustain a liveable city? Too much emphasis has
been placed on property development and not enough emphasis
is given to these other aspects of
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development.
Town planning must take into
account the use of land space, the
natural and cultural environment,
the community needs, the amount
of walkways and streets, the fields
and trees, the movement of people,
the type of buildings – do they
blend or clash with the environment? It cannot be just about putting up more bricks and mortar.
Let me quote a definition of town
planning as the “ordering of
building and land use according
to a visually pleasing but practical scheme for the economy, and
achieving convenience and
beauty by ensuring accessibility
and managing resource use while
avoiding land use conflict”.
Finally I would like to put forward a proposal for consideration. We know that the traffic
impact studies for big construction projects have not been effective. One reason is because consultants are hired by developers. I
suggest that developers pay to a
pool to be managed by MPPP to
hire its own independent consultants. This will reduce any element
of conflict of interests. It will also
enable a more integrated approach to traffic impact studies
beyond single projects. q
Dr Lim Mah Hui, an
Aliran member, is a
Councillor with the
Penang Island Municipal
Council (MPPP). He presented the above address
at a full council meeting
of the MPPP on 26 August 2011.

OBITUARY

Tribute to Tan
(1939-2011)

Jing

Quee

He was in fact the bridge linking us with his generation and
their struggles
by S Arutchelvan
e did not know the
younger Jing Quee: the
Jing Quee who was the
editor of Fajar – the University Socialist Club organ, nor
the Jing Quee, the trade unionist
of Satu (Singapore Association of
Trade Unions), nor the Jing Quee
who was a Barisan Sosialis candidate or Jing Quee the political
prisoner or detainee….

W

We knew the older Jing Quee and
even that was only made possible
because it was he who reached out
to us and said, “We will have to
support you, because you are still
fighting for socialism.” We in PSM
came across Jing
Quee only six years
ago– it was in 9-11
September 2005,
when
PSM
organised its first international conference called Socialism 2005. It was a
huge success and
many people we
knew and did not
know came along.
One such couple
was Jing Quee and
Rose. I spotted Jing

Quee when he looked so passionate and brimming with pride
when the Internationale was sung
at the conference. I thought he
might be an old retired comrade.
During one of the sessions, when
two of the international guests
were debating on who is the more
left or purist among them, Jing
Quee stood up and critiqued them
as splitting hairs and said there
are more important things that the
left must look at. “Let’s not waste
our time with your hair-splitting
definitions!” He received loud
applause from the rest and for

putting things back on track.

A bridge from
past to future
Jing Quee, as we observed, was
most of the time quiet but when
he was not happy, he would stand
up and make his point. During
another debate in 2008, while a
foreign speaker was branding the
MCP as misled Maoists, Jing Quee
came to their defence. He was annoyed with people labelling without understanding the circumstances. In the same conference,
he came to the defence of the newly
elected Maoist Party in
Nepal. He said that we
should give them a
chance as we don’t
seem to know what their
actual situation is.
From 2005, Jing Quee
and Rose were always
present at our socialism
functions. Jing Quee
said he felt at home because there were still
people out there talking
about socialism. He
called this his annual
pilgrimage. It was then
that we slowly got to
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know the man and his history. He
was always humble and always
prepared to discuss and listen.
Unlike many people in his generations who have retired, Jing
Quee kept going on, always inspiring us by telling us that PSM
was doing the right things while
listening to as well as cautioning
us.
His memory and recollections
were fantastic and he, along with
Poh Soo Kai and Kay Yew, among
the people we got to know through
him, would relate to us the stories
of the past with such precision as
if it had just happened yesterday.
Jing Quee was in fact the bridge
linking us with his generation and
their struggles. He kept telling us
that the story of Singapore and
Malaysia is one nation, one history and one struggle.
For PSM – a young party trying to
fight it out in the post-cold war
era in a sea of capitalism – Jing
Quee was an inspiration. He always took the trouble to meet up
with us and encourage us: he kept
telling us that the path of socialism is the right path. Never once
did he surrender his ideological
positions or his ideals. He always
spoke about the future with hope.
He and Rose together made a formidable team. They always had
this youthfulness in them and
were always full of energy and
fire.
When we heard and learned of his
prostate cancer and when I visited him with some comrades, Jing
Quee still had his sense of humour
- but he was starting to look quite
ill. In December 2010, when I visited him, it struck me that Jing
Quee was really ill. I left his home
then with the feeling that maybe…

it would be the last time I would
see him again.
Then again, Jing Quee against all
odds appeared at the Chinese
Assembly hall in May to launch
the book, ‘The May 13 Generation’ and ‘The Mighty Wave’.
Partially paralysed and having
lost his sight, Jing Quee nonetheless spoke at the launch and responded to questions. His points
were sharp and he made sense all
the way. It was a tremendous feat
of will power and a testament to
what the man was made of.

An

inspiration

On Tuesday, 14 June, I received a
rare email from Rose: Jing Quee
had passed away. Visiting him to
pay our last respects yesterday (17
June 2011), it struck me that
though we may only have known
him for six years; it seemed as if I
had lost a very old comrade. It
seemed as if we had known him
for such a long time.

how we should preserve history
and help the older comrades.
PSM pays tribute to Tan Jing
Quee. His contribution will go a
long way and inspire future generations to come. Our heartfelt
condolences to his family, his
friends and to our comrade Rose.
The Fajar Generation has continued to give us the dawn we always needed. We will fight on ...
for a better world and a better society.
What then is the truth ?

Jing Quee, in the six short years
we had known him, had been a
great mentor and an inspiration
to people like us. Jing Quee always talked about being practical,
about being ideological and the
importance of doing work. There
was this thing about him – his
witty comments, his tough statements, his laughter and his humility. His willingness to share
and listen and his principles
which would not to be compromised. Jing Quee has left a lasting
impression on us.
Rose – his partner for life and comrade-in-arms - is a great women
with a big heart. Even yesterday,
she was full of life, trying to keep
everyone happy and telling us
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A generation trapped in lies
Who rushed to defend, to justify
Never to listen, see or speak out.
Only when we open our hearts
Confront this barbarism
Can we truly exorcise our fears,
Finally emerge as a free people,
A liberated society.
(The last paragraph from Jing
Quee’s poem, ISA Detainee)
Farewell, comrade. q

S Arutchelvan is secretary
general of Parti Sosialis
Malaysia.

PAGES FROM THE PAST

Sacking of Judges:Bar Dismayed
We carry below the full press statement of the Bar Council of
Malaysia on the report of the Tribunal which sacked 2 Supreme
Court Judges and reinstated 3 others. The statement was made
by Bar Council President, the late Raja Aziz Addruse - Editor
he Bar Council is dismayed at the recommendation of the Tribunal
that YA Tan Sri Wan
Suleiman and Datuk George Seah
be removed from office on grounds
of alleged Judicial misbehaviour.

T

On a preliminary reading of the
Report and the legal arguments
made on behalf of the Judges, the
Bar Council is of the opinion that
the recommendation of the Tribunal is unsustainable as against
Tan Sri Wan Suleiman and Datuk
George Seah.
The Bar Council finds it shocking
that theTribunal failed to deal
with and consider the most obvious question before it, namely that
the representation against, interalia, YAA Tan Sri Abdul Hamid,

Tan Sri Wan Sulaiman

the Acting Lord President who
was then a Respondent in the proceedings brought by Tun Salleh
Abas, and that this factor would
disqualify him from participating
in any matter connected with the
proceedings involving Tun Salleh
Abas.
It is a basic principle of law that a
litigant should not appoint the
Judges to decide a case in which
he is involved.

Inexplicable
reasoning
In this regard the Bar Council
finds inexplicable the reasoning
of the Tribunal that Tan Sri Wan
Suleiman should have contacted
the Acting Lord President and
should have asked “that he be ex-

cused from going to Kota Bharu”.
The Tribunal’s conclusion that
“this would have been a valid excuse for staying away from Kota
Bharu” defies accepted norms
that a litigant should not be consulted about any matter relating
to his own case.

Datuk George Seah

In the same vein, the Tribunal’s
finding in respect of Datuk George
Seah is equally unsustainable.
The Tribunal had concluded that
Datuk George Seah ought to have
given priority to the Acting Lord
President’s directive to remain in
Kota Bharu instead of the directive from Tan Sri Wan Suleiman
that he should return to Kuala
Lumpur to attend an anticipated
urgent sitting in connection with
the Tun Salleh matter. The Tribunal had ignored the fact that it
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would have been clearly wrong
for Datuk George Seah to comply
with the directive of the Acting
Lord President because it was
coming from a litigant who was
involved in the likely proceedings
in Kuala Lumpur.
The matter is compounded by the
glaring omission of the Tribunal
to decide on the proper interpretation of Section 9(i) of the Courts
of Judicature Act, 1964. This was
the crux of the whole matter, and
it was incumbent on the Tribunal
to come to a decision on the interpretation of this section before
they could determine whether or
not the judges were wrong to have
acted as they did under that provision of the law.
It should have been manifestly
obvious to the Tribunal that the
Acting Lord President became
unable to act to schedule a sitting
on the Tun Salleh case by reason
of his being a Respondent in that
case. It follows that the power
naturally devolved on Tan Sri
Wan Suleiman under Section 9 as
the next senior most Supreme
Court Judge, since the Chief Justice of Borneo was also a Respondent in the Tun Salleh proceedings.
The Tribunal took the stand that
“it is not constitutionally empowered to interpret Section 9(i) authoritatively” and “that function
belongs to the Supreme Court
alone”. In failing to give a decision on the proper interpretation
of Section 9 (i) the Tribunal failed
to answer a question that was crucial to the whole case. Thus the
Tribunal misdirected itself when
it thought it was not empowered
to give an interpretation to Section
9 (i). In this regard they had mis-

judged or avoided the significance
of Section 9 (i).
It is surprising that having come
to the conclusion that the view
taken of Section 9 (i) by the Judges
was “not unreasonable”, the Tribunal should yet find the two
Judges guilty of judicial
misbehaviour for staying away
from Kota Bharu and convening
the sitting in Kuala Lumpur. It is
trite law that where there are two
provision of law, the one more
favourable to the Respondent
must be adopted.
In this context it is even more surprising that the Tribunal could
have come to the conclusion that
Tan Sri Suleiman did not hold the
honest belief that he could cancel
or adjourn the proceedings in
Kota Bharu. The Tribunal referrd
to Section 39 (2) which says that
“the Lord President may cancel or
postpone any sitting of the Court”
and went on to state that the language of Section 39 (2) is unambiguous.
It is obvious that the Tribunal had
overlooked its earlier conclusion
that it was not unreasonable for
Tan Sri Wan Suleiman to have
taken the view that he could exercise the powers under Section 9
(i). Surely the right to exercise the
power under Section 9 (i), in the
cirumstances, where the Acting
Lord President was disqualified
on account of being a litigant in
the proceedings would include
the right to exercise the functions
under Section 39 (2), namely, the
right to cancel or postpone a sitting of the Supreme Court. Therefore the findings of the Tribunal
that Tan Sri Wan Suleiman could
not have held the honest belief
was untenable and unjustified.
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At this juncture, the Bar Council
can only confine its comments on
the above aspect of the Tribunal’s
Report. It will issue a further statement after it has obtained all the
evidence and documents on
which the Report has been based.
In view of certain specific findings
of the Tribunal and on evidence
presently available to it, however,
the Bar Council feels compelled to
make the following observations
in respect of the representations
made by Tan Sri Hamid Omar, the
Acting Lord President, to His Majesty the Yang Di Pertuan Agong
on July 5, 1988.

Factually

inaccurate

It is plain from the evidence that
the representations were factually
inaccurate in a number of respects.
The representations were hastily
drafted and omitted relevant facts.
In his representations the Acting
Lord President stated that Tan Sri
Wan Suleiman had failed to leave
Kuala Lumpur for Kota Bharu together with Datuk George Seah
and Datuk Harun Hashim even
though he had been booked on the
same flight. However, the evidence of Datuk Harun Hashim
clearly showed that as early as
June 30, 5 days before the representations were drafted, Tan Sri
Wan Suleiman had arranged to
take the later evening flight.
In paragraph 4 of the representations, the Acting Lord President
stated that he was informed of Tan
Sri Wan Suleiman’s absence on
Datuk Harun’s arrival at Kota
Bharu on the morning of July 1.
The evidence shows that Datuk
Harun only informed the Acting
Lord President of Tan Sri Wan

Suleiman’s absence in the evening
at about 5 pm.
These discrepancies are indicative of haste and failure on the part
of the Acting Lord President to
properly verify the facts which
formed the basis of his serious allegations against the five Judges.
In his representations the Acting
Lord President said that he “never
allowed or was informed or had
any knowledge of the sitting convened by Tan Sri Wan Suleiman”
on July 2. The evidence of Encik
Haidar, the then Chief Registrar,
shows that as early as 8.30 am, on
the same day the Acting Lord
President had anticipated the
possibility of Tun Salleh’s counsel making urgent application to
the Supreme Court and had instructed Encik Haidar that the
Registry of the Supreme Court
was not to take any action on any
such application without first taking directions from him.
Later at about 12 noon, upon being informed by Encik Haidar that
an urgent application had been
made to the Supreme Court, the
Acting Lord President instructed
him that the Court staff should not
be involved and the Court room
be not made available to the five
Judges. Tan Sri Hamid bin Omar
further expressly instructed Encik
Haidar to keep the Supreme Court
seal under lock and key.
In this light it would seem that it
was less than forthright on the
part of Acting Lord President to
state that he was “never allowed
or informed or had any knowledge of the sitting convened”
when he had not only anticipated
the sitting but also taken steps to
obstruct the said sitting of the Su-

preme Court.
In his representations the Acting
Lord President seems to have the
impression that the five Supreme
Court Judges had given a final order as opposed to an interim order prohibiting the Tun Salleh Tribunal from giving His Majesty the
Yang Di Pertuan Agong its Report.
Contrary to the allegation that the
Judges “took the seal from the Supreme Court Registry even though
the office was closed and the officers had gone home” the evidence before the Tribunal established that the Judges in fact had
never gone into the Registry or in
any way handled the seal.

Reflects
poorly
on Tan Sri Hamid
The Acting Lord President fruther
gave the impression that Tan Sri
Wan Suleiman’s personally signing the Order was improper.
Clearly this was designed to indicate bias on the part of Tan Sri
Wan Suleiman towards the Applicant. However, it is widely accepted that in urgent cases, it is
normal for judges to do so. In this
regard, even the allegation that
the convening of the Supreme
Court within half-hour was improper reflects poorly on Tan Sri
Hamid as it is a fundamental and
obvious principle of law that matters of urgency must be dealt with
expeditiously.
It is apparent that the grounds
upon which the Acting Lord President relied to found the allegation
of conspiracy were misconceived.
Even giving the worst possible
construction to the facts, there
could be no basis to support such
an allegation.
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Paragraph 7 of the representations also contained reference to
rules of procedure in relation to
Appeals which were alleged to
have been breached. It did not
mention that the sitting was in
response not to an appeal but an
urgent application. This representation was, therefore, not
only incorrect but also insufficient as it failed to refer to the
relevant rules in relation to urgent applications.
On the face of it, it is clear that in
making the representations, Tan
Sri Hamid failed to exercise the
caution and prudence expected of
a holder of high judicial office.
As already mentioned, the Acting
Lord President was a litigant in
the application before the Supreme Court and that despite this,
having anticipated the application, he took active steps to obstruct the due process of law.
The Bar Council also notes that
in the Tribunal, Tan Sri Hashim
bin Yeop Abdullah Sani disqualified himself on the grounds
of likelihood of bias, thereby
adding weight to the Bar
Council’s objection to Tan Sri
Hamid’s involvement in the
proceedings concerning Tun
Mohd Salleh hin Abas.
In the circumstances it is the
view of the Bar Council that Tan
Sri Hamid’s continued presence
as a member of the Bench is unhealthy and seriously compromises the integrity of the Judiciary. The Malaysian Bar reaffirms its call for Tan Sri Hamid
to immediately resign his position as Acting Lord President,
Chief Justice and Judge of the
Supreme Court of Malaysia. q

PR AND CITIZENSHIP

Review policy for foreign
spouses of Malaysian
citizens
A comprehensive immigration policy would provide for the
stability and well-being of the foreign spouses, their
Malaysian children and the family unit
by Foreign Spouses Support Group
ith
increased
globalisation,
transnational marriages
are more widespread,
necessitating a good governance
policy for foreign spouses of Malaysian citizens.

W

Foreign spouses should be treated
as part of the Malaysian family
framework, considering that they
are the key care givers and providers for their Malaysian families, who are their direct beneficiaries.
Income earned by foreign spouses
is spent on their Malaysian families within the country and there
is no ringgit outflow to other countries. Foreign spouses of Malaysians, however, are treated as foreigners and subject to laws that
govern foreigners.
Under the current Home Minister,
the backlog of Permanent Residence applications has been
cleared. But much remains to be
done to improve the plight of foreign spouses married to Malay-

sian citizens. Arguably, there are
still areas that need serious consideration.

Serious

difficulties

Without PR status, mere day to
day living becomes a challenge for
foreign spouses of Malaysian citizens. They face severe difficulty
in gaining employment in certain
sectors such as in law, finance,
banking, insurance and other sectors such as serving dentists and
architects, where a licence is
awarded to permanent residents
or citizens of Malaysia.
Do bear in mind that permanent
residency is merely the right to
reside and does not allow for voting rights. Some countries even
provide for PR immediately upon
marriage, and citizenship within
two years of that. Malaysia has
yet to provide a visa policy for
partners in a relationship.
Payment of EPF contributions by
employers for foreign spouses
should be made mandatory.
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Unemployed foreign spouses face
difficulty accessing banking facilities such as the ability to open a
bank account in one’s own name
and credit card facilities. Currently foreign spouses are required to deposit RM10,000 to
have access to credit cards, and
unemployed spouses are unable
to open a bank account in their
name.
Accessibility and same charges for
health care services as Malaysians – let it be known that foreign spouses currently pay double
the charges to deliver their Malaysian babies at government hospitals. Sometimes, as foreigners, we
have difficulty even admitting our
children into hospital, without
the presence of our Malaysian
spouses.
There should be a more considerate policy towards foreign
spouses facing domestic violence
and estranged, divorced, and
widowed spouses of Malaysian
citizens who are parents of their
Malaysian children.

Spouses in this category are only
given six-month visas, which prohibit them from employment in
Malaysia. How are they then to
provide for their children and
themselves? This deprives the
family of stability, their right to
livelihood and a life of dignity.
Spouses who may have the endorsement to work will have this
privilege withdrawn when their
Malaysian spouses fail to renew
their visas. This happens in
troubled and estranged marriages
or when the Malaysian spouse
has unfortunately passed away or
when our spouses do not follow
us to immigration to renew our
visas.
Thus a parent who may have been
working to support the children
will be given a renewable six
month visa, but this visa prohibits employment, and these
spouses will not be able to work
and provide for their children and
themselves.

Desperate

situations

Moreover in a custody battle, the
mother may be given custody of
the child on condition that she
does not take the child out of the
country. The irony is that she will
be given a visa that does not allow her to work and support herself and her children! These
women are left with the most inappropriate option of abducting
their own children to their home
country.
It is believed that these spouses
cannot apply for PR if their Malaysian spouses do not put in
their application. Even their own
Malaysian children upon attaining age 21 years are unable to ap-

ply for PR for their non-citizen
parent. Therefore these foreign
spouses will have to remain in this
country on six-month visas until
death. Remember that one cannot
seek employment under the sixmonth visa.
Many of us spouses have been living in Malaysia for decades, Malaysia is our first home; we hardly
have family and support systems
back in our home countries.
How can a spouse in a domestic
violence situation or a divorcee
ask their Malaysian spouses to
apply for PR status? Widows/
widowers with children will have
their PR application withdrawn
and cannot seek employment nor
provide for their Malaysian children and themselves unless there
is an intervention by the Home
Minster. A Malaysian wife who
is seeking alimony from her noncitizen spouse has to pay for his
jail sentence at RM38 per day if
he is sentenced in court!
What desperate situations are we
putting these spouses into? They
become vulnerable and are kept
in a state of dependency and in
domestic violence situations. We
have a system which is rigid in
awarding the right to reside and
does not accommodate spouses in
such troubled and traumatic situations, causing severe stress and
impediment to the family unit.

Review

immigration
policy

Let us not deprive them of their
basic human rights. It is perhaps
timely for the immigration policy
for foreign spouses to be reviewed.
The eligibility of foreign spouses
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for PR should be within three
years of marriage, inclusive of an
approval time-frame of not more
than one year. This should also
be extended to spouses who are
widows, divorced or estranged
with Malaysian children and who
have resided in the country. This
is in the best interest and welfare
of the Malaysian children and the
family unit. Additionally, it will
facilitate custody and visitation
rights for both parents.
Administrative policy that is gender biased should be immediately
reviewed and eliminated, such as
the letter of permission to work by
the Malaysian husband to be provided by wives for the endorsement to work. The Malaysian wife
has to show proof of financial support of RM2,000 for her non-citizen husband. Malaysia being a
signatory to Cedaw should not
have room for such gender discriminatory practices.
There needs to be a clear and transparent policy and guidelines on the
legal and bureaucratic requirements for obtaining PR. These
should stipulate the time limits for
review of applications, reasons
for rejection and judicial review
procedures for PR.
A comprehensive immigration
policy for foreign spouses of Malaysian citizens would provide
for the stability and well-being
of foreign spouses, their Malaysian children and the family
unit. This would be in line with
international protocols and the
government’s vision to propel
Malaysia towards a high-income developed nation, to prevent a brain drain and to retain
talent and income within the
country. q

WORKERS RIGHTS

1Factory

1Employer,

please

Oppose the Employment (Amendment) Bill 2011, which could
fundamentally change the nature of the employer-worker
relationship
by Charles Hector
he Barisan Nasional
government once again
shows itself as being
anti-workers and antiunions, by trying to change the
very nature of employment relationships in Malaysia.

T

They are trying to ‘save’ companies and corporations from the
‘burdens’ of being employers.
They are trying to free them from
their obligations as employers to
provide for the welfare and rights
of the workers who work for them
– the same workers who produce
the products or carrying out the
services that earn these employers their profits.
If you do not have employees,
then you do not have to worry
about any unions, collective bargaining agreements, employment
agreements, getting rid of workers, rest day, annual leave, sick/
hospitalisation leave, maternity
leave, retirement age, social security schemes (Socso/Workmen’s
Compensation), contributions to
employees provident funds (EPF)
or other retirement schemes,
Labour Department complaints
and cases by your worker-employees, Industrial Relations Departments or courts, levy payments, lay-offs and retrench-

ments. If you want to get rid of a
worker, just pick up the phone and
call their ‘employer’ and ask them
to take the worker away – no
worry about due process, domestic inquiry, termination notices,
and wrongful dismissal allegations.
The situation in Malaysia today
is that already many workers in
many factories and workplaces
are already not being considered
as employees of the factories
where they work. Instead, they are
considered to be ‘outsourced
workers’ – employees of the
agents or companies that supply
these workers to the factory (the
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principal).
One interesting phenomenon is
that factories are not just using
one supplier of workers, but
many different suppliers each
supplying a certain number of
workers. Hence, we have workers in the factory, some still direct employees of the factory,
while the others are employees
of many different employers. If
this trend continues, then soon
the majority, if not all, workers
in a factory may no longer be
employees of the factory but employees of external third-party
employers, whose business is
just supplying workers.

Even though, in my opinion, this
is illegal and contrary to the laws
in Malaysia, especially the Employment Act 1955, the Malaysian
government seems to have chosen
to ignore this breach in law – and
is once again trying to legalise this
by amending the Act. The latest
attempt is through the Employment (Amendment) Bill 2011 that
was tabled in Parliament on 21
June 2011.

1

Factory, 1 Employer,
1 Union

It becomes very important for us
to remind ourselves what an employment relationship is, and
why it must be a direct relationship between the owner/operator
of a factory (the principal) and the
workers that work in the factory
producing the products that earn
profits for that factory. There
should never be some third party
inserted into this current relationship or partnership.

thus enters into a contract of service with its workers. For the
work done, workers are paid
wages and provided other benefits and rights including rest
days, annual leave, public holidays, paid medical/hospitalisation leave, maternity benefits,
social security, retirement provisions, and bonuses.
In the determination of this contractual relationship between the
employer and workers, negotiations and interaction between the
worker/s and the employer on all
aspects related to the work, including wages, better and safer
working conditions and other
benefits will take place.

On the one hand, there is the person/entity that has the capital
and owns the means of production (the factory, plantation, construction company and workplace). To carry out production or
services, this entity needs labour,
and this is provided for by human
workers.

To better negotiate with the employer in a more just manner,
workers can and will likely do
so collectively as a trade union
or as a workers association. The
strength or power that a worker
has in this negotiation process
is of course the capacity for collective worker actions, which
could include joint demands,
protests, pickets, strikes, goslow actions and other forms of
collective action. This is the only
bargaining strength that a
worker has, and the law
recognises these rights including the right to strike.

A relationship or partnership is
thus created between the entity
that owns the means of production and the workers who can provide the required labour. This relationship justly has been an employer (the principal)–worker relationship, which naturally always is an employer-employee
relationship.

To protect this right, there are laws
that guarantee freedom of association and the right to form trade
unions and take workers’ action.
Employers by law are prohibited
from impeding this right to associate and form trade unions. Employers are clearly prohibited from
getting rid of workers who try to
form unions.

The employer (the principal)

Realising also that workers gen-
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erally are in a less favourable bargaining position compared to
employers, governments have
stepped in with laws, like our Employment Act 1955, that stipulates
the minimum rights that workers
are entitled to, and employers are
obliged to provide. This law also
clearly provides that “any term
or condition of a contract of service… which is less favourable to
an employee than a term or condition of service prescribed by this
Act…shall be void and of no effect to that extent and the more
favourable provisions of this Act
….shall be substituted therefore….”
If there is a breach by the employer
or the worker-employee (or their
unions), the law has set up mechanisms or avenues for justice, including the Labour Department,
Industrial Relations Department,
Labour Courts, Industrial Courts
and other civil courts.

An
employment
relationship
beyond
contractual and legal
obligations
This employment relationship
also goes beyond contractual and
legal obligations. Better employers will reward workers with bonuses, employee outings and holidays when the business is doing
well. Worker-employees also do
not just do the work but also develop a sense of responsibility,
belonging, care and pride in being part of the company. A relationship that goes beyond merely
a ‘work-for-pay’ relationship also
encourages better productivity
and an improved relationship between the factory and workers,
akin to a family. It is also not uncommon for workers, when times

are bad, to agree to take part-pay
first until the situation improves
or even work overtime and on rest
days when there is a need. Sports
and other social activities develop this kind of environment.
Workers develop a sense loyalty
and will generally stay on working for the factory until retirement.
Good employers reward this loyalty with wage increments and
better benefits.
This was how a employment relationship was and should always remain – and this is also reflected in the employment laws of
Malaysia that provide for increased entitlement for longer service, like annual leave and medical leave. Length of service is also
a consideration when it comes to
calculating termination and layoff benefits.
This employment relationship has
a humane caring element about it,
and this is good. It was never
driven just by profits and losses,
and it should never be so since we
are dealing with human beings.

out

Government
to destroy just
employmentrelationships

1955 by earlier law-makers.
In July 2010, the government tried
to amend our Employment Act
(vide Bill DR 25/2010). They tried
to clearly and transparently extend the definition of “employer”
to include also “any person who
supplies or undertakes to supply
any employee engaged by him to
any employer, principal, contractor or sub-contractor”. This Bill,
after much protest was withdrawn in October 2010.
Now in June 2011, they have introduced again the Employment
(Amendment)
Bill
2011
(DR152011E), but this time they
hide the intention to make the supplier of workers employers.
Again, they try to introduce the
“contractor for labour”, and that
same new section 33A, which
states “a contractor for labour
who intends to supply or undertakes to supply any employee”,
which from the wording used can
imply that after the worker is supplied to the factory by the ‘contractor of labour’, that worker may
still remain the employee of the
supplier – and not the employee

Sadly, our current Barisan
Nasional government seems to be
determined to destroy this just
employment relationship, by the
introduction of third parties into
what should be a two party relationship. The government is trying to make new employers out of
suppliers of workers to factories,
by legalising ‘contractors for
labour’. This was something that
, I believe, was intentionally left
out from the Employment Act
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of the factory. They are still trying
to make ‘suppliers of workers’ into
employers, even after the worker
has been accepted by the factory
and started working there.
This is wrong, for once a factory
accepts the worker, it should be
the factory that becomes the employer, and the ‘supplier’ should
cease to be in the picture.
One of the main objections in 2010
was about the introduction of this
‘contractor for labour’, but somehow this BN government does not
listen to workers, their unions and
others.
Because they have the majority of
Members of Parliament (MPs), and
given the fact that BN MPs do not
have the guts or the freedom to
vote against Bills put forward by
the government, these Bills are
pushed through and made law.
As an example, the last so-called
‘minimum wage’ Bill, was tabled
on 21 June, debated for about four
hours and passed in less than 10
days. There was no time for public consultation, let alone time for
MPs to even study the Bill and get

feedback from their constituents.

Why the objection
about
‘contractors
for labour’?
Well, the current Employment Act
recognises the ‘sub-contractor for
labour’, who can only supply
workers to contractors and subcontractors but not the principal
(being the factories, plantations
and workplaces). This was intentional to ensure that as far as principals are concerned, there will
only be one kind of employment
relationship, that is the one between the principal and the workers that work for them – an employer-employee relationship.
Contractors and sub-contractors,
are those who are given certain,
usually short term, contracts at
the premises/workplaces of the
principal - generally nothing to
do with the usual work/business
of the principal. This work would
be maybe some electrical/piping
work or repair, painting, some
construction work, and the duration that they generally need workers is usually significantly
shorter. Of late, some kinds of
work, again not related to actual
production, like security and
cleaning services have also been
contracted out – or rather
‘outsourced’ to some security
companies or cleaning/maintenance companies. There is a
doubt whether these security and
cleaning companies would come
under the original meaning intended for the words contractor or
sub-contractor that is found in the
Employment Act.
Malaysian law already allows for
the private employment agency
that “acts as intermediary for the

purpose of procuring employment
for a worker or supplying a
worker for an employer”, but this
is very different from what the
‘contractor for labour’ is expected
to do. They would not be supplying workers for an employer,
rather supplying their own employees to work for the employer
(principal), and this is very different. There is really no need for
‘contractors for labour’ – for the
problem of finding workers can already be handled by these private
employment agencies.
Now, employers (principals) can
always use agents to assist them
in certain aspects of recruiting,
housing and management of
workers, but these will always be
the employer’s agents, and the
ultimate responsibility of being
the employer rests with the principal. The government did state
once that they never wanted
‘outsourcing agents’ to be the employers – but alas, lack of enforcement of the law has allowed many
bad employers (principals) to try
to evade/disguise employment relationships with workers in their
own factory, claiming that workers
supplied
by
these
‘outsourcing agents’ (contractors
for labour) are not their employees.
How will this affect unions and
bargaining powers?
Well, if there is a significant number of workers working in a factory who are not employees of the
factory, that will certainly diminish the bargaining power of the
unions. Why? Because if there is
to be a union action like a protest,
go-slow or even strike, it will not
affect the factory much as operations can still proceed with the

Aliran Monthly : Vol.31(8) Page 36

other workers who are not employees of the factory.
The factory will be practising a
‘divide-and-rule’ policy, and this
will seriously jeopardise workers’
struggles for better working conditions, rights and benefits in the
factory.
In fact, even the desire to join or
form such a weakened union will
decrease. As it is, when employers were allowed to avoid security of tenure for employees by resorting to the use of workers under fixed duration contracts and
more recently that new class of
‘part-time employees’, interest in
unions diminished significantly.
The worry of fixed-term employees has always been that their contracts would just not be renewed
if they joined unions or started
claiming rights.

MTUC and the trade
union
movement
As it is, the number of trade
unions and workers who are
members of unions is already very
low, about 8 per cent of the
workforce. Apparently, only 3.2
per cent of private sector workers
are unionised. The reason for this
has not only been the difficulties
in organising and forming unions
that have been imposed by law,
but also the new employment
trends that our pro-employer government have been adopting. The
entry of migrant workers, fixedterm contract employees and parttime employees has already affected trade unions. Soon, if we do
not manage to stop it, we will see
the emergence of a situation
where in a factory, there will be a
large number of workers who are
just not employees of the factory,

but employees of many different
‘contractors for labour’. That may
be the last nail in the coffin that
will put many unions in Malaysia to rest.
The problem of these ‘contractors
for labour’, if they are to be
legalised, is that they supply
batches of workers to different factories and workplaces. As such,
their own ‘employees’ not only
would not be able to physically
meet each other, organise and
form unions – but they may also
not be able to be part of any current national, state or regional
trade unions that are all sectorbased. The ‘contractor for labour’
may be supplying 500 workers to
the plantation sector, 200 to the
electronic sector, 200 to the textile
sector – so, which national, state
or regional unions will the employees of these proposed ‘contractor for labour’ come under –
the National Union of Plantation
Workers? The Regional Union of
Electronic Workers? The Textile
Workers Union? How then do
they enter into collective agreements that deal with work conditions – for their working conditions will certainly differ depending on where they actually work.
(Our proposed ‘contractor for
labour’ really will not have any
control about working conditions
in the factory, would they?)
Will the rights and welfare of
workers and their families be our
priority?
Well, the problem in Malaysia is
that workers’ rights and concerns
certainly have not attracted much
media attention, and one wonders
whether the government had a
hand in this. We do not see the
Prime Minister or ministers visit-

ing workers at their workplaces,
listening to their grievances and
doing something about them.
Likewise, alternative media also
do not give much coverage to
workers’ issues. Sadly, there is
also no regular workers’ magazine
or periodical – and for this, maybe
the bigger national unions, including the MTUC, have to bear
part of the blame. Building up
workers’ awareness and unionbuilding activities is also much
lacking.
What is sad is that at one time,
the workers’ movement was a
very influential player in society,
and governments and political
parties struggled to get their support, and to do that workers’
rights and welfare were a priority on the political agenda. Today, let us not forget that there
are still more than 10 million
workers in Malaysia, and they
constitute a large percentage of
the electorate who vote in parliamentarians and the government;
so maybe there must be a renewed
interest in matters affecting workers and their unions.
There is an urgent need for not just
politicians, but all justice-loving
Malaysians to come together in
defence of workers and their
unions. Maybe the first thing that
we need to do is to lobby and ensure that the new Employment
(Amendment) Bill 2011 does not
get passed. We have to lobby for
the maintaining of a just employment relationship, so that in a factory, there will only be one employer and all workers working
there are employees of that one
employer. We have to lobby
against the turning of ‘suppliers
of workers’ or ‘contractors for
labour’ or ‘outsourcing compa-
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nies’ into employers.
Some may not be bothered because
they believe that all this will only
affect migrant workers – but it is
already affecting local Malaysian
workers, who are already today
being supplied by ‘outsourcing
agents’ to factories, who do not
regard them as employees of the
factory. Some believe that it will
only affect the private sector, and
again they would be wrong: if the
act is amended, then sooner or
later, those working in government establishments may also end
up not being employees of the government – but some third party
‘contractor for labour’. Many civil
servants were indifferent when
they started ‘fixed-term contracts’
in the private sector, but alas today, governments also are using
workers employed on fixed-term
contracts.
This is an issue that concerns all
workers, now and in the future,
and all Malaysians need to protest at our current Barisan National government’s attempts to
destroy just employment relationships - which will be highly detrimental to all workers and their
families. Given the state of affairs
in our Malaysian Parliament,
maybe we may need to come out
again in large numbers in peaceful assemblies, as was done recently with regard to free and fair
elections, to effectively communicate the position of Malaysians on
this issue that will affect workers
and their unions. q
Aliran member Charles
Hector is a lawyer with an
interest in human rights
and workers’ issues.
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REMEMBERING 500 YEARS OF COLONIALISM Continued from page 40
In the 446 years between 1511 and
1957, Malaya was colonised by
three European powers and one
Asian. The Portuguese colonised
Malacca from 1511 to 1641 and
the Dutch from 1641 to 1824. The
British were in Malaya from 1786
to 1941 when the Japanese invaded and took over until 1945.
The British then returned to continue its rule over Malaya until
1957, when the country gained independence. Additionally, for a
period of 38 years between 1786
and 1824, two European powers
ruled parts of Malaya – the British over Penang and the Dutch
over Malacca.
Malaysia’s colonial history was
probably unique in the annals of
imperialism in that we were
colonised by four different foreign
powers. Does this suggest that we
were a valuable colony. Being
wary of different forms of colonialism and standing united against
foreign occupation, rather than
jingoism that pits the different
races against each other in our
plural society, is true nationalism.
However critical we may be of our
government and institutions, at
the end of the day, we must be
grateful that Malaysia is an independent, sovereign nation which
justly has a place in the world
community.
Likewise, however critical one is
of colonial rule, it must be conceded that colonialism had some
redeeming factors. Thus, Malaysia benefited from some colonial
legacies such as the civil service
and the educational, transportation and legal systems, parliamentary democracy and the English
language. How enduring the ef-

colonised, even though Osama bin
Laden has been executed and the
public justification for invading
Afghanistan has disappeared.
There was none for Iraq.

Cheng Ho

fect of empire is, is difficult to measure because Malaysians were resilient to foreign influence, having retained our religions, culture,
food, dress and other aspects of
our identity, despite the presence
of various colonial powers and the
duration of colonialism.

New forms of
imperialism
Since Merdeka, Malaysia enjoys
the best of relations with the four
colonial powers. Should we seek
reparations from each of them or
at least a public apology are matters worthy of public debate.
There is no threat of Malaysia being colonised again through brutal invasion by any of its four
former colonisers. However, it is
a terrible regret that colonialism
of this nature still exists in the 21st
century. The US is the most dangerous colonial power in the 21st
century. Since September 11, 2001
the US has invaded and occupied
two sovereign states – Iraq and Afghanistan in the old-fashioned
way. Both countries remain
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Malaysia is fortunate in that we
are not deemed to be of strategic
importance to the policy-makers
in Washington and hence, Malaysia is not likely to be occupied by
the US. Malaysians must count
their blessings that in the geo-strategic plans of the Pentagon and
the CIA, we are low down in the
radar,
particularly
since
neighbours like Singapore, the
Philippines and Thailand are
more supportive of US interests.
Over time, new forms of imperialism have developed. Thus, financial, economic and cultural imperialism have emerged. Hollywood films and an obsession with
English football are subtle types
of contemporary cultural imperialism which Malaysians are addicted to.
It is vital for public discussion to
take place on the effects of empire
and imperialism. It is not healthy
to pretend that we were never under colonial yoke, and that our
history only began with Merdeka
in 1957. Can the debate begin? q
Tommy Thomas is an
advocate and solicitor.

Editor's note
This article effectively rubbishes the
claim of academician Zainal Kling
and historian Khoo Kay Kim that
Malaya was never colonised by the
British.

HISTORY

Remembering
500 years of colonialism
It is vital for public discussion to take place
on the effects of empire and imperialism
by Tommy Thomas
he Malay Peninsula was
colonised 500 years ago
this year, and its significance in our history
should be marked in some way by
universities and scholars. We
should be having public seminars and academic conferences to
remember and discuss this aspect
of our history in its 500th anniversary. I am surprised that
nearly half a year has passed, and
no University has publicly announced any such initiative.

T

Remembering that the Malay peninsula was colonised half a millennium ago is one way to remind
the post-independence genera-

tion of Malaysians to be grateful
for Merdeka. It is critical to teach
the present generation about the
dangers of empire and colonialism so that we can celebrate what
independence means and pay
tribute to the people who fought
for it. Parts of the Malay Peninsula have only experienced 54
years of self-governance since
1511 when the Portuguese invaded and colonised Malacca.
Soon after the founding of Malacca by Parameswara in 1403, it
rapidly developed into a major
entrepot in South-East Asia, with
traders from the Indonesian archipelago, China, India and Arabia
crowding its market-place. Admi-

ral Cheng Ho led the then greatest naval expedition to Malacca
and could have easily taken Malacca by force. The Chinese did not
do that : instead, they were content to allow Malacca to govern
itself through the Malacca Sultanate. Hence, throughout the 15th
century, no foreign power
colonised Malacca.

Four
different
colonial
powers
Vasco da Gama’s arrival in
Calcutta in 1498 after discovering
the Cape of Good Hope route saw
the first European presence in India, from which the Portuguese
launched their violent takeover of
Malacca in 1511. The Portuguese
were not content to trade in the
markets of Malacca like all the
other traders. The urge to dominate, combined with their sense
of racial superiority, led the Portuguese to use force to conquer
Malacca. Control and monopoly
of the lucrative spice traded in the
markets of Malacca was a primary
objective of the Portuguese.

Continued on page 39
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