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nwar’s release has reju-
venated Malaysian poli-
tics like possibly no
other event could. It was

an 8.0 on the political Richter
scale. Overnight, the political
landscape has changed as the
people on the ground try to come
to terms with the the shifting tec-
tonic plates below the surface. It
has given a jolt to our jaded, pre-
dictable state of politics —  which
had been stuck in a rut —- and
provided a spark of hope , putting
UMNO  in a quandary.

Though the Federal Court subse-
quently dismissed his appeal on
his corruption conviction on Sept
15, Anwar nonetheless definitely
remains a politician to watch.
Some five and a half years ago,
when Anwar was sentenced to a
total of 15 years in jail, I had the

nagging feeling that he would not
serve out his entire jail term. The
campaign to seek his release had
begun from day one and persisted
over the years despite flagging re-
sources and daunting obstacles.
But in the end, it succeeded be-
yond the wildest dreams of many.

Our mainstream media and some
political pundits have much egg
on their face. They had consist-
ently maintained that Anwar was
irrelevant, that he was a fading
force in politics –— perhaps they
fell into a trap of their own mak-
ing. The mainstream media black-
out and the marginalisation of
Anwar in their reporting and in
their analyses in the months and
years before 2 Sept 2004 had in-
advertently fed this belief that no
one was interested in Anwar any
longer.

But the truth was there for all to
see – from the euphoria outside
the Federal Court to the thousands
who thronged his Bukit
Damansara residence to the some
10,000 reformasi-chanting
Malaysians who jammed the
Kuala Lumpur International Air-
port to wish him well for his sur-
gery in Germany. The rousing re-
ception he received must have
jolted his detractors in a way that
cannot be described.  To their con-
sternation, Anwar remains a force
to be reckoned with — there is no
doubt about that. What remains
to be seen  is whether he will use
that force to create a more just and
democratic Malaysia or to serve
his own political ambitions.
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Did you notice that we carried several appeals call-
ing for the release of Anwar Ibrahim in the last issue
of AM? Well, the judges must have read those
appeals…and the rest is history.

Make sure you read our articles on Anwar’s release.
Anil Netto argues that Anwar owes it to Malaysians
who have sacrificed much in the struggle for justice
to stand true to reformasi’s aspirations. Like it or
not, as Maznah Mohamad says in an accompany-
ing story, Anwar remains relevant even if some quar-
ters want to make him irrelevant. On the other hand,
John Hilley maintains that if Anwar and the
reformasi movement are to be relevant, then they
must first recognise the fraudulent and corrupt foun-
dation of our politics and usher in a new politics.

Read also P Ramakrishnan’s statement welcoming
the Federal Court’s courage in freeing Anwar. It is
now time to set up a judicial commission to investi-
gate the entire Anwar trial and the workings of our
judiciary.

Former Supreme Court judge George Seah also calls
for a revamp in the way judges are appointed in his
concluding piece on the 1988 judicial crisis. More
than that, he reminds us that we must restore the
checks and balances among the three branches of
government, each with its inherent powers. Accom-
panying Seah’s back cover story, we reproduce state-
ments by Chooi Mun Sou and Raja Aziz Addruse
made during those turbulent times.

The ISA is against Islam, declares Syed Ibrahim Syed
Noh in his call to the mufti’s and the National Fatwa
Council to declare their position on this law. Don’t
miss Susan Loone’s reporting on the launch of the
Malaysian People’s Caravan calling for food sover-
eignty and security and Joachim’s account of how a
group of Indian migrant workers journeyed to
Putrajaya in their search for justice.

Wonder what effect our articles will have this time!.
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Even now journalists, editors and
political pundits continue to de-
lude themselves by saying that
UMNO’s refusal to allow Anwar
to return to UMNO spells the end
of Anwar’s political career and
advancement. In my opinion,
UMNO needs Anwar more than
Anwar needs UMNO. If UMNO
had accepted Anwar and Anwar
had rejoined UMNO, his credibil-
ity as a reformist would have been
shattered and his reputation
would have been in tatters. Now
that he is without a party position,
Anwar is  well-placed to act as a
unifying force for change and to
offer hope for opposition politics.

Anwar was after all the rallying
point for the reformasi movement
and acted as a catalyst from his
prison cell. But certainly he was
not bigger than the reformasi move-
ment. The ideals and values of the
reformasi movement – the strug-
gle for justice, freedom and hu-
man rights for all – was an on-
going one and long preceded
Anwar’s ouster from government.
They were there persistently even
when Anwar was in power as
deputy premier, unfortunately on
the wrong side of the struggle.

In truth, the reformasi phenom-
enon owes its roots to the struggle
of countless  nameless - and often
forgotten - idealistic Malaysians
struggling for justice, democracy
and liberty over a few generations
—  courageous Malaysians who
paid a heavy price for these ide-
als.

But what was Anwar’s contribu-
tion to the struggle then? The cir-
cumstances and the manner of his
ouster brought into focus the stark
authoritarian streak of the
Mahathir administration. His or-
deal and unjust treatment high-
lighted the injustices in the sys-
tem to a whole new generation of
Malaysians who had until then
not bothered about these issues.
His cruel beating in police cus-
tody and the terrible black eye he
sustained revealed the depths to
which the human rights situation
in Malaysia had sunk. The bizarre
court trials brought into focus the
pathetic state of our judiciary, re-
vealing to what extent the inde-
pendence of the judiciary had
been compromised after the judi-
cial crisis in 1988.

The way the media was enlisted
to tar  Anwar’s name only showed
up the deplorable lack of press
freedom in Malaysia. His pro-
tracted attempt to seek medical
treatment abroad revealed a dis-
tinct lack of compassion by those
in power. His resolute defiance of
power and brute force and his
(and his lawyers’) steely resolve
against formidable odds showed
how over time, the forces of op-
pression could be challenged with
some results. His plight brought
together different groups of
Malaysians of all ethnic origins
who believed that our country
was capable of better things. Some

plunged into party politics, oth-
ers got involved in NGO work,
still others set up alternative me-
dia especially on the Internet to
counter the official propaganda
and provide a different perspec-
tive to the news.

Many Malaysians stood on the
frontlines, silently, stoically, heroi-
cally —  braving the charges of the
FRU and their water cannons.
Some of them received heavy
blows, others were sprayed with
tear gas, some at close range, even
struck by teargas canisters. Still
others were hauled into crammed,
suffocating police trucks to be
hauled to lock-up cells, their ca-
reers jeopardised, their means of
earning a living sacrificed in the
struggle for freedom. Legal aid
lawyers, overstretched and under-
paid, rushed to their aid ever so
often.

Many reformasi sympathisers fell
by the way-side, as the costs of the
struggle mounted. Those who
could, soldiered on, even as their
numbers dwindled, never giving
up hope. On Sept 2, they achieved
a rare victory and great satisfac-
tion and how they celebrated.

It was a collective effort: the brave
individuals who had to contend
with FRU trucks; the alternative
media which strove to present the
other side of the story, despite be-
ing strapped for resources; the
NGOs and human rights groups
that campaigned valiantly against
great odds; those who were de-
tained under the ISA for refusing
to back off; the anonymous “lone-
ranger” webmasters who kept the
struggle alive.

Continued on page 6Continued on page 6Continued on page 6Continued on page 6Continued on page 6
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he Federal Court judges
who reviewed Anwar’s
High Court conviction
and then freed him on

the grounds that the lower court
had misdirected itself will long be
remembered for their courage. In
doing so, they have righted an in-
justice that has festered as a gnaw-
ing wound in the fabric of our
politics.

Anwar’s defence lawyers will be
admired for their perseverance in
pursuing this matter without any
let up leading to its successful
conclusion. And Anwar will re-
main forever as a shining exam-
ple of sheer tenacity for taking on
the entire establishment to expose
a terrible web of intrigue and plot-
ting that did irreparable damage
to the judiciary.

This protracted struggle for truth
and justice brings to mind that
observation by Arthur
Schopenhauer, “All truth passes
through three stages. First, it is
ridiculed. Second, it is violently
opposed. Third, it is accepted as
being self-evident.”

This is what has happened in
Anwar’s case. He has gone
through all these three stages.

Malaysians will take note that in
Anwar’s case the process of in-
justice rolled on at break-neck

speed to convict an accused per-
son despite all evidence that made
his conviction a mockery of jus-
tice.

But it took many trying and tiring
years and at tremendous odds -
and at what cost? - to right a
wrong.

We wonder how many innocent
people are languishing in our jails
simply because they had no re-
sources and no means to engage
the best lawyers to fight their cause
and to establish their innocence.
How many are blessed with the te-
nacity to keep on track without
wavering and to remain deter-
mined to fight to the end? And how
many have paid the price because
they lacked all these elements?

The Anwar episode raises a very

crucial and fundamental issue:
How committed are our judges to
truth and justice? Are they people
of unquestionable integrity and
honesty to safeguard their sacred
duty to dispense justice without
fear or favour?

We need answers to the question
as to how hallowed justice can be
trampled upon so easily and with
such impunity.This is especially
pressing in light of the disparag-
ing allegations of corruption and
interference in our justice system
that was made by a previous High
Court Justice. These allegations
are very serious and seem to sug-
gest that there had been instances
of flawed decisions and denial of
justice to the deserving.

Though the Attorney General’s
Chambers rejected these allega-

COVER STORY

Justice Prevails -
At Long Last!

TTTTT



Aliran Monthly : Vol.24(8) Page 6

tions and forced Justice Syed Idid
to resign, Aliran totally rejects the
findings of the AG’s Chambers
that these allegations were mali-
cious and without merit. The in-
vestigations in the opinion of
many were self-serving and noth-
ing more.

Malaysians are aware that there
had been cover-ups by the police
and disturbing miscarriages of
justice in the judiciary to do in a
political opponent who posed a
serious challenge to the incumbent
leader of the nation. We know
what price Anwar had to pay for
it. But what about former High
Court justice Syed Ahmad Idid?
We need to know what price he
had to pay for trying to clean up
the judiciary.

Aliran calls upon Parliament to
set up a Judicial Commission to
investigate the entire trial of
Anwar, the serious allegations
made by Justice Idid and the ap-
pointments and promotions of
judges. We hope that Parilament
will respond positively because it
has a responsibility to do so.

There is a crying need to rescue
the judiciary and restore respect
and confidence in the judiciary to
ensure that no Malaysian will be
convicted on trumped up charges,
that no innocent man without the
services of the best lawyers will
be unjustly condemned, that no
upright judge standing up for
truth and justice will be sacked,
that no judge attempting to expose
corruption in the judiciary will be
forced to resign.

P Ramakrishnan
President

2 September 2004

illusioned or stronger, either fired
by vengeance or purified by a
larger more magnanimous vision
of justice and truth. In a way,
Anwar’s inability to re-enter poli-
tics immediately could turn out to
be a blessing in disguise. He has
the luxury of starting afresh on a
clean slate;  his reformasi col-
leagues will no doubt overlook his
past transgressions while he was
in government.

Anwar could use the time he has
at his disposal now to dialogue
with a whole spectrum of groups
to gauge the pulse of society six
years later. This will help him to
refine  reformasi’s aspirations.

Much has changed since
Anwar’s incarceration in 1998
—  we are on the threshold of
AFTA and the dangers of unbri-
dled free trade and
globalisation; on the brink of an
uncritical wholesale acceptance
of biotechnology and the threat
it poses to our biodiversity and
food security; we are immersed
in a divided post Sept 11 world
plunged in the midst of acts of
terror committed by terrorist
groups and terrorism mounted
by states and faced with the
critical need for dialogue. The
‘war on terror’ has set back the
struggle for human rights by
several years.

Anwar has his work cut out for
him.      All eyes will be on him now
to see if he can live up to the ex-
pectations of so many reformist-
minded Malaysians who have
sacrificed so much in the struggle
for a more just and democratic
Malaysia. They have every right
to expect him to be part of that
struggle and play a leading role
to advance the cause of justice.

It would not be appropriate to at-
tribute all these struggles and sac-
rifices to any one person even if
that person was Anwar. For his
part, Anwar simply cannot forget
these people who struggled on the
frontlines and sacrificed so much
for their principles to highlight
his cause. In turn, they expect the
same from Anwar  —  not to be-
tray their  cause, not to abandon
the commitment to the reform
process. Quite simply, he owes it
to all those who sacrificed so
much to stand true to the reformasi
aspirations. In a sense, Anwar has
to prove himself, to show that he
wasn’t just using people to serve
his own ends but is truly commit-
ted to bringing about reforms.

The mainstream media —  and
some Malaysians who have
grown so cynical over the years
after witnessing all those kataks
lompat-ting all over the place - are
so fond of saying that in politics,
there are no permanent friends or
enemies. Machiavelli would have
been proud of them. In truth, prin-
ciples, ideals and the quest for jus-
tice and greater democracy do
matter and principled politicians
should choose their friends very
carefully. Politicians who ignore
ideals and principles in their pur-
suit of power and wealth betray
the people.

They say that suffering and incar-
ceration can change a person.
Once a person has been tested by
“fire”, and has had to wrestle
with the demons within, in soli-
tude for months and years on end,
he or she can emerge from “the
dark night of the soul” either dis-

Tested By Fire

Continued from page 4Continued from page 4Continued from page 4Continued from page 4Continued from page 4
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The Relevance Of Anwar’s ReleaseThe Relevance Of Anwar’s ReleaseThe Relevance Of Anwar’s ReleaseThe Relevance Of Anwar’s ReleaseThe Relevance Of Anwar’s Release

by Maznah Mohamad

WWWWW hen news of Anwar
Ibrahim’s release perme-
ated the air in the late
morning of September

2nd, many heaved a sigh of relief
and many more celebrated quietly.
It was certainly a far cry from the
days of Reformasi’s explosion on
the streets. Then, emotions were
spontaneously charged and a
deep sense of ‘something-not-
very-right-in-the-state-of-Den-
mark’ was felt in many people’s
bones.

Anwar is now a free man again
after exactly six years to the day
when he was unceremoniously
dismissed as Deputy Prime Min-
ister, if not the Prime Minister-in-
waiting. But what will be the im-
plication of his freedom?

Here and there, in private and in
public, debates ensued about
whether the court’s decision  was
orchestrated with approval from
above; or whether indeed the ju-
diciary had exerted its independ-
ence; whether finally, the rhetoric
of a new, clean and open govern-
ment has been translated into
deeds. People were divided be-
tween the usual cynics and the
hopefuls. Although news of his
release was welcomed, it did not
excite an emphatic or spirited ex-
change among the public media
commentators or the private con-
versationalists. Is Anwar not as

relevant as he was before?

Despite the seeming indifference
of the present government to
Anwar, camps among Anwar
supporters, Anwar's adversaries,
and Anwar's sceptics are still
neatly in place. The divide be-
tween the Anwar believers and
non-believers still exists. The lines
of fissures are intact — six years
did not do anything to mend the
divide.

It should mean something politi-
cally when ploys are still being
used to imply that the court’s de-

cision may have a negative impact
on other legal cases.  This is be-
cause, among other reasons,
Anwar’s conviction has been
overturned on the ground that the
dates of his alleged offence could
not be specified.

The Attorney-General played up
to the sentiments of groups fight-
ing for fairness for women victims
of sex-related cases. He tossed
open the possibility that most of
these cases would have to be
thrown out due to the inability of
the victims to remember the exact
dates of the offences.

It is understandable that some
people should be fearful of

Anwar remains the most enigmatic of Malaysian icons

Fearful Of
Anwar's Freedom
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Anwar’s freedom. If we recall the
events and days that led to his
imprisonment many people were
prepared to give up their scruples
in order to see that Anwar should
be put away permanently. It was
a highly acrimonious battle; the
pro and anti-Mahathir camps
were equally matched in terms of
their deployment of unsavoury
tactics. The stakes were high, ei-
ther way.

For  those who had been left out
in the cold in the past six years it
would be best to get Anwar back
into active politics and ultimately
into high office. For those who had
been rewarded by Anwar’s exit it
would be disconcerting to know
that he is now free to exercise his
will — would he truly bear no
malice towards anyone?

What would be the likely scenarios
of an Anwar comeback?

If UMNO remains intact and the
present leadership is able to con-
tinue in ensuring good and sus-
tainable economic growth and if
there are no serious splits within
the party then Anwar can only
rise to prominence if he heads the

opposition coalition. What is the
likelihood of this happening?

If the opposition alliance is seri-
ous about winning back the sup-
port of non-Muslims (turned off
by PAS’s strident Islamization
line) then Anwar will certainly be
the unanimous candidate for this
new leadership.

However, merely having Anwar
as the leader will not necessarily
make the BA more acceptable nor
able to match the strength of the
BN’s coalition. The BA also has to
find a new political niche.

The other scenario of an Anwar
comeback is the one that is popu-
larly touted by the cynics in
Malaysian politics — that Anwar
may eventually go the manner of
previous UMNO detractors before
him, viz. Mahathir Mohamad or
Tengku Razaleigh. But will he go
the Mahathir or the Razaleigh
way?

Notwithstanding PM Abdullah

Badawi and his deputy Najib's
categorical pronouncement that
Anwar will not be re-admitted to
UMNO, the future is not for them
to determine alone.

For now, Anwar need not make
any rousing speeches or plot his
political map. There will be count-
less pursuits to catch up on, be-
sides his health and time with his
family and friends. Putting his
sincere thoughts and reflections
on life and politics to paper
would be one priority.

But who are we to say what path
Anwar will eventually take? He
may be a changed man or he may
remain the quintessential politician
we know. Despite being shelved
into the wilderness of a concrete
prison he has not been forgotten in
the political equation. Although
UMNO had survived as the lead-
ing party without him, it remains
unknown if it would have done so
if Anwar had led the Opposition
in the early days of Reformasi.

But the mainstream media have
now totally blocked him out of
their news pages, after a respite of
two to three days of the media's
‘opening up’ on his acquittal. In
private circles, opinions are circu-
lated to depict him as ‘guilty as
hell’ despite the court’s decision.
This can only mean that he still
looms large in these silences and
subterfuges.

For some people the Reformasi
movement has faded into the sun-
set of a ‘battle-weary’ opposition
politics. But Anwar has remained
the most enigmatic of Malaysian
icons — because the struggle to
make him irrelevant is so relevant
in the agenda of the present es-
tablishment.

Will He Go
Mahathir's Way
Or Razaleigh's?

Will Anwar go Mahathir's way or Razaleigh's?

q
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o, a vindication of sorts
for Anwar Ibrahim.  De-
spite late efforts to influ-
ence the sodomy appeal,

the judges held their ground.  But
while acquittal in this case helped
restore some degree of judicial
credibility, dismissal of the cor-
ruption appeal has revealed the
limitations of that process.

Here, it is useful to consider the
mindset of power and how it seeks
to manage by concession.  This
does not always depend on agree-
ments, as such, but on ‘shared
understandings’ between those at
the apex of the system.  The out-
come here: the judges regain a lit-
tle prestige, the political elite get
ongoing protection.  A neat trade-
off, indeed.   As the decision over
this appeal suggests, the nods and
winks were particularly crucial.
For acquitting Anwar would have
risked full-blown exposure of con-
spiracy at the highest level. The
persecution of this man, and the
judiciary’s role in it, has not been
concluded quite yet.

Anwar’s release has been inter-
preted by some as weakness on

Abdullah’s part.
But there may be
longer-term ben-
efits for Pak Lah.
The PM may lack
M a h a t h i r ’ s
dogged staying
power in handling
political enemies.
Yet, while allegedly
part of the con-
spiracy to put
Anwar away, he
has managed,
rather studiously,
to cast the affair as
a dark episode of
the Mahathir era.
By lancing the boil,
Abdullah is now
the ‘healing sur-
geon’ who took the
sting out of the
Anwar factor.  Support for Anwar
will remain.  But it will no longer
be conditioned by the politics of
incarceration.

Whether Anwar can now galva-
nise the opposition from this side
of a prison wall depends largely
on UMNO’s own evolution.  With
renewed international standing,
Abdullah will likely utilise the ‘re-
formist’ moment to full effect.

More problematic is his actual
ability or willingness to address
the institutional corruption
within UMNO/BN itself.  If
Abdullah’s ‘new era of judicial
transparency’ is to be taken seri-
ously, it would also have to in-
clude an end to the Internal Secu-
rity Act and the fair arraignment
of those held on spurious terror
charges. Beyond the current rheto-
ric of national healing, there seems

COVER STORY

Anwar And The Limits
Of  Reform
Meaningful problem-solving must see the root of the problem
itself.

by John Hilley

SSSSS

Lancing The Boil
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A last word, though, on mis-
placed political hopes.  The de-
pressing spectacle of ‘Bush the
evangelist’ and ‘reporting for
duty’ Kerry proclaiming their
powers of national deliverance
reminds us that the fight for real
democracy and political reform
must reach beyond the charade
of party politics and promises of
messianic politicians.  In seek-
ing to mitigate their crimes, po-
litical leaders will also urge us
to be part of the ‘problem solv-
ing’ process, as in US efforts to
draw other countries, including
Malaysia, into the ‘reconstruc-
tion’ of Iraq.  Yet, the real prob-
lem in Iraq is America itself.
Thus, nothing useful can be con-
structed on foundations that are
already fraudulent and corrupt.

In the same sense, the UMNO-cor-
porate system is the foundational
problem undermining Malaysian
society.  And until that reality is
fully recognised by reforming
politicians and activists, the same
deceit and incorporation will pre-
vail. This close connection be-
tween ruling party and corporate
business must be dismantled.
Meaningful problem-solving
must, firstly, see the root of the
problem itself. Let’s hope that
Anwar can be a contributing part
of that process.

little indication of such.

Anwar’s first consideration fol-
lowing recuperation will be his
relationship with the much-trou-
bled Keadilan. Formal leadership
would seem the most obvious
move.  Yet, this may not be what
Anwar has in mind.  Rather, in
political limbo till 2008, he may
try to stake out a new ‘intermedi-
ate’ politics of national unity, seek-
ing to re-occupy the role of ‘elder’
civil reformer expounded in The
Asian Renaissance.

Suggestions of a release deal be-
tween Anwar and Abdullah can-
not be substantiated. However,
Anwar’s appreciation of the PM
“for not interfering with the judi-
ciary” offers an indication of the
way in which it was managed
and, perhaps, how both might
engage as future opponents.
Again, we shall see whether such
‘shared understandings’ trans-
late into political compliance.

For Anwar, any actual return to
UMNO on a new ‘reform from

within’ ticket would be yet an-
other exercise in self-deception —
though, in the never-say-never
world of Malaysian politics, this
scenario cannot be ruled out.  In
the meantime, Anwar remains a
principal player with still consid-
erable kudos inside UMNO.  The
task for Abdullah and others is to
keep that element safely detached
from Anwar.   The key feature here
will be the nature and extent of
any rapprochement between
Anwar and the UMNO hierarchy
as the latter revert to the old strat-
egies of ‘consult’ and incorporate.

But this is also unknown politi-
cal territory for Anwar and the
wider opposition.  Bruised by
their recent electoral misfortunes,
a key section within PAS will also
use Anwar’s release to hasten
party change, including, perhaps,
the removal of Hadi Awang.  As
PAS must realise, serious politi-
cal progress is not going to come
through Islamic politics alone.
PAS’s populist high point coin-
cided with its embracing of Anwar
and the wide alignment of
reformasi forces.

What this indicated to a new gen-
eration of politically-aware
Malaysians was PAS’s ability to
engage the standard political
arena rather than be bound by
rigid Islamic doctrine.  Once
again, PAS needs to use this latest
development to mediate their po-
litical profile.  Indeed, they might
usefully adopt, in some form,
Anwar’s own ‘Islamic populism’
— a role once employed by
Mahathir — in that process.  If that
happens, the realignment now
taking place opens up more inter-
esting possibilities still.

The Removal Of Hadi?

The Foundational
F r a u d

Glasgow-based Dr. JohnGlasgow-based Dr. JohnGlasgow-based Dr. JohnGlasgow-based Dr. JohnGlasgow-based Dr. John
Hilley is the author ofHilley is the author ofHilley is the author ofHilley is the author ofHilley is the author of
Malaysia: Mahathirism,Malaysia: Mahathirism,Malaysia: Mahathirism,Malaysia: Mahathirism,Malaysia: Mahathirism,
Hegemony and the NewHegemony and the NewHegemony and the NewHegemony and the NewHegemony and the New
OppositionOppositionOppositionOppositionOpposition (London: 2001) (London: 2001) (London: 2001) (London: 2001) (London: 2001)

Keadilan And UMNO

Abdullah lances the boil
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n August 2002, Sheeva
left his native village in
India for greener pas-
tures in Malaysia. He

was 26 years old. He had dreams
to fulfill. He was willing to work
hard. With the money earned he
would return home to his family,
start a business dealing in electri-
cal appliances, get married and
settle down. Two years later,
Sheeva was out of work, com-
pletely broke, hungry and on the
verge of being thrown out of his
hostel by his employer, Chin Well
Fasteners Sdn. Bhd. He was also
in danger of being arrested by the
Malaysian authorities, charged,
whipped and deported to India —
empty handed.

Sheeva and 21 other workers, all
from India, are victims of a well-
organised scam to cheat and sup-
ply cheap foreign labor to local
industries. The players include ir-
responsible recruitment agents,
unethical companies and igno-
rant government officials in the
country of origin and the host
country.

Having forked out between
RM8,000-RM10,000 to pay for

their way here, the workers were
devastated when they eventually
realised that they were duped into
believing they would receive a ba-
sic salary of RM750 for an eight-
hours-a-day, six-days-a-week job.
After a month in employment they
received only RM350, less than 50
per cent of what they were prom-
ised.

To cut a long story short, they even-
tually sued the employer, Chin
Well Fasteners Sdn. Bhd, with the
help of lawyers from the Consum-
ers Association of Penang (CAP).
In June 2003, they won. The court
instructed the company to pay all
that was contractually due to the
workers. The company appealed
and successfully applied for a
stay of execution. It has been 13
months since then and the Court

of Appeal has yet to set a date to
hear their case. (Since this article
was written, the Court has finally
fixed a date in October 2004.)

As the workers waited for justice
to be done, the employers went on
a witch-hunt. Since the High
Court judgment, the company sys-
tematically terminated the work-
ers and had the Immigration De-
partment cancel their work per-
mits - effectively making all of
them undocumented migrants.

Therefore, Sheeva and his friends
now have to return to India or face
the possibility of detention, whip-
ping and deportation. To make
matters worse, Home Affairs Min-
istry (Kementerian Dalam Negeri)
policies do not allow terminated
workers to seek alternative em-

MIGRANT WORKERS' RIGHTS

Shattered Dreams And
Restored Hopes
22 migrant workers head for Putrajaya in a last-ditch effort to
avoid deportation

by Joachim Francis Xavier

IIIII

Shattered Dreams

The workers roughing it outThe workers roughing it outThe workers roughing it outThe workers roughing it outThe workers roughing it out
at an express bus station inat an express bus station inat an express bus station inat an express bus station inat an express bus station in
PutrajayaPutrajayaPutrajayaPutrajayaPutrajaya
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ployment while waiting for their
case to be heard. This policy to-
tally cuts off much needed income
causing them at times to be with-
out food and medical attention for
long periods.

Numerous appeals were made by
various parties requesting the
Government to allow the workers
to stay in Malaysia and for the
hearing of their case. The Govern-
ment was also requested to allow
them to work and sustain them-
selves. Their pleas were denied —
often, ignored. As of August 2004,
the workers did not posses any
valid documents. The law now ef-
fectively defines Sheeva and his
friends as illegal migrants — de-
serving harsh punishment.

My office, the Penang Office for
Human Development (POHD),
which is the social service arm of
the Catholic Church in the North-
ern Diocese, decided it was time
to act pro-actively. Since we did
not receive a reply to two of our
letters to Human Resources Min-
ister Dr Fong Chan Onn, we fig-
ured it was time to go to the Min-
istry directly and ask for a resolu-
tion to the almost hopeless situa-
tion. We set the date for 24 August

2004.

On the morning of 24 August, the
22 workers and I boarded a bus
and began our journey to
Putrajaya. We did not know what
lay ahead of us but we certainly
knew what we wanted. About two
hours into the journey, the bus
was flagged down at a police road
block. After checking the work
permits of the workers (which
were now not valid), the police-
man said he would have to detain
the workers.

I gently negotiated with him in-
forming him of the purpose of our
trip and showed him all the docu-
ments, which proved that the
workers had not entered the coun-
try illegally but were made illegal
by the employers and Immigra-
tion policies.  I also explained to
him the workers had a case pend-
ing in the Court of Appeal. He did
not seem convinced. Neverthe-
less, after 40 minutes of persistent
negotiations, he miraculously al-
lowed us to continue with our
journey.

At the Human Resources Minis-
try, we asked to see Dr. Fong. The
Private Secretary to the Minister

quickly brushed us aside saying
that the Minister did not have time
for “small matters such as this.”

I firmly pointed out to him that
when lives are at stake, the matter
is no longer small. I also informed
him the workers were not going
to leave Putrajaya until they re-
ceived some satisfactory answers
to their predicament even if they
had to sit in the building for a
week.

We were then referred to several
high-ranking officials including
the Human Resources Ministry
secretary-general, deputy secre-
tary-general, and the director-gen-
eral of the Industrial Relations
Department. Save for the private
secretary of the Human Re-
sources Ministry, we were treated
cordially by all who met us. Some
of the officials were sympathetic
and even acknowledged that con-
tradictory policies indeed exist
within the system. I was pleas-
antly surprised!

Nevertheless, none of the officials
I met could make a decision to re-
solve the problem stating that ei-
ther these were policy matters to
be decided by the Ministers or that
it was outside their jurisdiction!
Finally, insisting that I be put to
someone who makes decisions,
the Human Resources Ministry
secretary-general referred us to the
Home Affairs Minister the follow-
ing day,  promising to make a call
on our behalf to the Ministry.

That night we had no place to go.
The workers had no money for
transport or accommodation. We
resolved to rough it out wherever
we could —  even if it was under

S o m e t h i n g
Had To Be Done…

“No T ime  For
Smal l  Mat ters”

Under The Night Sky
In Putrajaya

Stopped by police on the road to Putrajaya.
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the open sky. Our earlier request
to spend the night on the grounds
of the Ministry was denied.

The security officer was neverthe-
less very kind — I had explained
to him what had happened to the
workers - and he suggested that
we spend the night at an express
bus station located nearby. Hav-
ing no other choice, we did just
that. My only concern was the
police. I knew that the police made
regular rounds around Putrajaya
after dusk. We would just have to
risk it.

True enough, that night, the po-
lice did turn up and questioned
our presence there. It was the sec-
ond time that day we had come so
close to being detained. It was only
after I had explained that we had
a meeting with the Home Affairs
Ministry the following day did he
let us go. I wondered for how long
more we could keep the police off
our backs …

The next morning we proceeded
to the Home Affairs Ministry. Af-
ter waiting for about an hour and
after being informed that the
Home Affairs Minister was busy,
a senior official representing the
secretary-general of the Home Af-
fairs Ministry met with me and the
workers. Expressing his desire to
speak with the workers alone, he
discussed with them their pre-
dicament.

Two hours later, the Home Affairs
Ministry approved 22 new work
permits and even helped to refer
the workers to a new employer in
PJ. The employer, who eventually
visited the workers at the Home
Affairs Ministry later that day,
owns a chain of nasi kandar res-

taurants. He agreed to take in all
the 22 workers effective 1 Septem-
ber 2004. The Ministry had also
directed the Immigration Depart-
ment to send enforcement officers
to secure the worker’s passports
from the former employer who de-
spite numerous requests had re-
fused to release the documents to
the workers.

The workers were jubilant and I
was lost for words at the quick
and effective intervention of the
Home Affairs Ministry.

While POHD and many others
involved in this long-drawn or-
deal are very pleased with the
outcome of this particular case, we
must remember that the problem
faced by these Indian workers is
not an isolated one. Our office and
other migrant workers-based or-
ganisations have handled many
situations where workers who are
seeking redress, using local jus-
tice apparatus —  be it the Indus-
trial Court, Labour Court or Civil
Court —  do not have the oppor-
tunity to legally stay on, sustain
themselves through gainful em-
ployment and see their case
through to completion.

Several factors contribute to their
problem:

• Immigration policies that do
not take into account the need
for migrant workers to seek
and obtain redress;

• The slow case-settlement proc-
esses within the IRD, the La-
bour Department and the Civil
Court — which results in a ter-
minated migrant worker auto-
matically becoming an illegal
migrant faced with numerous
problems and obstacles in try-
ing to extend his or her stay in
this country in order to seek
legal redress.

• Home Affairs Ministry policies
that do not allow workers to
work while waiting for their
cases to be heard;

• The unregulated activities of
recruitment agents who dupe
workers, giving rise to dis-
putes between employers and
their foreign employees; and

• The lack of punitive laws to
punish employers who arbi-
trarily terminate or deport their
workers at the slightest sign of
a dispute without according
them natural justice.

With reference to the last two points,
our case files have over and over
again indicated that the source of
dispute begins in the workers’
country of origin when agents
(both local and abroad) make un-
substantiated but attractive prom-
ises with regards to employment

Not An Isolated CaseV i c t o r i o u s !

The workers in dicussions with their new employer.
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Nevertheless, the right to seek re-
dress is an inherent right and no
policies whatever their merit
should deny that right - no matter
what the potential abuse may be.
Perhaps a balance needs to be
struck between the need for poli-
cies that are just, the practical im-
plementation of these polices and
the check and balance mecha-
nisms that ensure the system is not
abused - both by employers and
migrant workers.

To that end we sincerely hope that
the Home Affairs Ministry would
look into these issues urgently. We
have faith in their ability to do so
—  especially when they set their
minds to it.

Our little experience at PutrajayaOur little experience at PutrajayaOur little experience at PutrajayaOur little experience at PutrajayaOur little experience at Putrajaya
has demonstrated to us that therehas demonstrated to us that therehas demonstrated to us that therehas demonstrated to us that therehas demonstrated to us that there
are individuals in the Ministriesare individuals in the Ministriesare individuals in the Ministriesare individuals in the Ministriesare individuals in the Ministries
who do indeed care, are con-who do indeed care, are con-who do indeed care, are con-who do indeed care, are con-who do indeed care, are con-
cerned about the welfare of mi-cerned about the welfare of mi-cerned about the welfare of mi-cerned about the welfare of mi-cerned about the welfare of mi-
grant workers, and see the needgrant workers, and see the needgrant workers, and see the needgrant workers, and see the needgrant workers, and see the need
for change. All that is neededfor change. All that is neededfor change. All that is neededfor change. All that is neededfor change. All that is needed
now is the political will to trans-now is the political will to trans-now is the political will to trans-now is the political will to trans-now is the political will to trans-
late that care and concern intolate that care and concern intolate that care and concern intolate that care and concern intolate that care and concern into
policies that respect the rights ofpolicies that respect the rights ofpolicies that respect the rights ofpolicies that respect the rights ofpolicies that respect the rights of
all migrant workers — includingall migrant workers — includingall migrant workers — includingall migrant workers — includingall migrant workers — including
the right to seek redress.the right to seek redress.the right to seek redress.the right to seek redress.the right to seek redress.

As we celebrate Merdeka, Sheeva
would also be celebrating his lit-

terms. The business of recruiting
migrant labour, which is rather
unregulated, has taken advantage
of the numerous loopholes within
the system to cheat unsuspecting,
vulnerable workers.

We also believe that the lack of
punitive action to rein in errant
employers who terminate the
services of workers wantonly
have encouraged a dangerous
trend as far as large scale termi-
nations are concerned. Today, it
is common for an employer to
threaten a migrant worker with
termination the minute he or she
questions any contractual obliga-
tion or irregularity. When migrant
workers persistently ask for what
is rightfully theirs, employers ter-
minate the services of workers
knowing full well that Immigra-
tion policies would ensure their
swift detention, punishment and
deportation. Employers are also
aware that any redress sought
from available avenues would be
short-lived as Home Affairs Min-
istry policies would ensure that
the workers would not be able to
work, earn and ‘out-last’ the em-
ployers in a legal battle.

That said, my discussion with
Home Affairs Ministry and Hu-
man Resources Ministry officials
has revealed the reasons for the
Ministries’ inertia in reviewing
these policies. There is a genuine
fear that if migrant workers are al-
lowed to stay to seek redress from
the local justice system, they may
take advantage of the system to
further their aims for an extended
stay here in Malaysia. We ac-
knowledge such concerns. They
are real and to some extent, true.

Restored Hopes

tle ‘merdeka’ knowing that the
Government’s swift decision on
25 August has liberated him and
his friends from the shackles of
oppression and injustice that had
threatened to rob him of everything
including his livelihood.

He now has a place to stay and
would not go a day hungry. He
would be able to stay legally
and see the resolution of his
case in the Court of Appeal. Best
of all, he has another shot at ful-
filling the dream he has har-
boured in his simple but hope-
ful heart for so long - starting an
electrical appliances shop and
getting married…

But let us spare a thought for the
countless other “Sheevas” in our
midst who are still waiting and
hoping for redress and justice. We
need new policies and the politi-
cal will to protect and uphold the
rights of migrant workers who
have toiled and helped to develop
our land.

Genuine Fears And
Inherent Rights

Joachim Xavier is theJoachim Xavier is theJoachim Xavier is theJoachim Xavier is theJoachim Xavier is the
migrants’ ministry of-migrants’ ministry of-migrants’ ministry of-migrants’ ministry of-migrants’ ministry of-
ficer at the Penang Of-ficer at the Penang Of-ficer at the Penang Of-ficer at the Penang Of-ficer at the Penang Of-
fice for Human Develop-fice for Human Develop-fice for Human Develop-fice for Human Develop-fice for Human Develop-
ment.ment.ment.ment.ment.

Mission accomplished! And the workers celebrate...
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t was a fiesta: a Malay-
sian food and fruits fes-
tival; women, men and
children, of all shapes

and sizes and ages - a potpourri
of different ethnic groups and re-
ligious creeds; music, a panto-
mime, an art competition for chil-
dren and poetry reading; lots and
lots of colour. It was the People’s
Caravan 2004 for Food Sover-
eignty kick-off ceremony in Malay-
sia!

Organised by the Pesticide Action
Network’s Asia Pacific office to-
gether with local host Tenaganita,
the Caravan is an internationally-
linked event involving thousands
of farmers and agricultural pro-
ducers in Asia and Europe.

The Caravan, carrying the banner
“Asserting Our Rights to Land
and Food”, visited us in
Permatang Pauh, Penang on
Merdeka day. It was launched by
Permatang Pauh Member of Par-
liament Wan Azizah Wan Ismail.

Other organisers of the one-day
programme in Permatang Pauh
were local people’s movements
such as Save Ourselves (SOS)
Penang, Suara Rakyat Malaysia
(SUARAM) and the Permatang
Pauh Residents Association.

After Permatang Pauh, the Cara-
van team visited two other states
in Malaysia.

Hundreds of plantation workers
and indigenous groups in Perak
and Selangor heard similar mes-
sages of reformasi  and solidarity
such as “Women Say No to Pesti-
cides”, “WTO out of Agriculture”,
“Food Not Bombs”, “Uphold the
Ban on Paraquat”, “No to GMO”
and “Resist Agrochemical
TNCs”.

When she arrived at the Caravan
launch site at Dewan Teochew in

Tanah Liat close to the Bukit
Mertajam town centre, Wan
Azizah, who is also Parti Keadilan
Rakyat’s president, was greeted by
the thumps of the Malay kompang
followed by a rousing lion dance
and Chinese drum performance.

She was accompanied by PAN AP
executive director Sarojeni
Rengam, Tenaganita director
Irene Fernandez, Asia Pacific Re-
search Network chairperson
Antonio Tujan Jr, and the All Ne-
pal Peasants Association chair-
person and secretary general
Bamdev Gautam and Prem
Prasad Dankel.

During her speech, Wan Azizah

DEVELOPMENT

Ca l l s  Fo r  “Reformasi”  i n
Food And Agriculture
Malaysian People's Caravan Kicks Off

by Susan Loone

IIIII

Reformasi In Food
And Agriculture
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called for reformasi in food and
agriculture and stressed the peo-
ple’s love for freedom by releas-
ing 16 white doves, a symbolic
representation of the 13 Asian and
three European countries the
Caravan will visit during the
month of September 2004. The
Caravan is due to culminate with
a mass public rally and confer-
ence in Kathmandu, Nepal at the
end of the month.

And to illustrate just that, Wan
Azizah handed over seeds and
soil to the Nepalese peasant lead-
ers who were guests at the event.
The seeds and soil will be brought
back to Nepal for the Caravan’s
climax at the end of September.

Before that, simultaneous pro-
grams on food sovereignty, rights
to land and food, globalisation
and resistance against interna-
tional institutions like the World
Trade Organisation, International
Monetary Fund and World Bank
will be conducted in the countries
visited by the Caravan.

Later at the launch, a VCD pres-
entation on “reformasi” in agri-
culture, depicting a local farmers’
uprising in the early 1970s and
other struggles in the 80s as well
as excerpts of jailed ex-deputy
prime minister Anwar Ibrahim’s
speeches on agricultural reforms
caught the crowd’s attention.

Anwar, Wan Azizah’s husband,
was freed by the Federal Court
two days later and then  left for
Germany, where he is now recu-
perating from minimally invasive
spinal surgery.

“We are in a dire need of a
reformasi in the agricultural sec-
tor, which has been neglected for

far too long,” Wan Azizah said in
her Merdeka message, while
launching the event.

“We must take necessary steps
which can strengthen the farmers’
movements because these are the
people who have built this coun-
try with their sweat and blood,
although they are often the first
ones to be abandoned,” she added.

Meanwhile, at the Permatang
Pauh event, Sarojeni revealed find-
ings of a study conducted in
Perak, which found 82.2 percent
of Orang Asli children suffering
some manifestation of vitamin A
deficiency.

At her welcoming speech, Sarojeni
made further revelations that ru-
ral Malaysian children were over-
all found to be “underweight and
stunted”, adding that 20 percent
of our children were malnour-
ished.

“In a country which prides itself

on being a newly industrialising
nation, this is totally unaccept-
able,” she told the 1,000-odd par-
ticipants who attended the event,
some of whom had travelled
100km to share in the joy of the
Caravan.

“We have the third tallest twin
towers in the world and the long-
est bridge in South East Asia, yet
we cannot feed our people,” she
added.

Sarojeni said patriotic
Malaysians should also be con-
cerned for the welfare of our peo-
ple because Malaysia spends
about RM13 billion for imported
food while water rights are being
privatised, unsafe food is being
produced everywhere and the
costs are being passed onto con-
sumers.

“Our health is being affected by
pesticides and potentially by ge-
netically engineered food and
crops,” she said.

The right to adequate, culturally

Shocking Revelations

From left: Antonio, Irene, Wan Azizah, Sarojeni, Bamdev and Prem
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appropriate and safe food is one
of the rights under the ambit of
food sovereignty.

Paradoxically, it is the small pro-
ducers and their families in the
region who toil the land to pro-
duce food for all of us who are the
ones who suffer from hunger and
malnutrition.

Their work and toil is being ex-
ploited by the landlords, the elites
and now corporations that con-
trol the land and productive re-
sources such as seeds, water, for-
ests, knowledge, and appropriate
technology - all of which are
needed to produce food.

It is also happening in Malaysia
with corporations now poised to
take over control of land belong-
ing to small farmers and even
Malay reserve land.

Globally, three TNCs control 75
percent of the world market of pes-
ticides and 90 percent of the mar-
ket of genetically engineered
seeds. These TNCs are from North
America and Europe. The same
TNCs are also working hand-in-
hand with some governments to
exploit the biodiversity of our
countries to reap profits.

For example, our government is
now inviting these TNCs to set up
their research and development in
Malaysia, by attracting these
companies with biodiversity re-
sources, particularly in the east
coast, Sabah and Sarawak.

The People’s Caravan in Malay-
sia moved from Permatang
Pauh in Penang to Hutang

Susan Loone works forSusan Loone works forSusan Loone works forSusan Loone works forSusan Loone works for
the Pesticide Action Net-the Pesticide Action Net-the Pesticide Action Net-the Pesticide Action Net-the Pesticide Action Net-
work’s Asia Pacific officework’s Asia Pacific officework’s Asia Pacific officework’s Asia Pacific officework’s Asia Pacific office
in Penangin Penangin Penangin Penangin Penang

Melintang in Perak, where there
was a Forum Rakyat (People’s
Forum) and Concert focusing on
globalisation, pesticides and the
rights of agricultural workers.

From Perak, the caravan team
headed for Pulau Carey to be with
the Orang Asli community whose
land was taken away by Yayasan
Selangor for development and
then for a program with the com-
munity in Kapar focusing on
health and food safety. The
Malaysian Caravan ended with a
gathering of more than 700 Nepa-
lese migrant workers in Port
Klang.

Durning her kick-off speech in
Permatang Pauh, Tenaganita di-
rector Irene Fernandez said
Malaysians were at the crossroads
in the agriculture sector.

“Agriculture is Malaysia’s Prime
Minister’s agenda. But it is to
move agriculture into where they
want to make billions of profit,”
she said.

“It is an agriculture that will rob

us of our lands and our
biodiversity, which is being eyed
by multinational corporations for
profit,” she added.

Irene said we were called to resist
this agenda, which will result in
our farmers becoming  landless la-
bourers, our fisherfolk becoming
cheap workers, our indigenous
people landless and losing their
identity, our agricultural workers
further exploited.

“We are called to resist because
the safety of our food is at risk; the
dependence on food imports will
increase; and our environment
(will be) destroyed,” she said.

“We, as a people, as Malaysians
for justice, must respond because
our country is our responsibility,”
she added.

Crossroads In
A g r i c u l t u r e
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Of course no deal was made be-
tween Pak Lah and Anwar prior
to the Federal Court’s decision to
overturn the decision of its own
High Court which resulted in the
release of Anwar. No, Pak Lah did
not disguise himself to visit Mr X
in his Sg Buloh cell in the middle
of the night. Nor did he send any
emissary. His son-in-law Khairy
only met Anwar after he had been
released, and that was because of

difficulties Anwar faced in getting
a passport. For some who main-
tain that there was a Pak Lah-
Anwar deal, this Khairy episode
is simply a red herring. We disa-
gree. We believe both Pak Lah and
Anwar when they denied any
deal-making. Their integrities are
intact.

But since when do deals need to
be made in a four-eyed meeting
between two protagonists? Here,
we wish to share with you some
rumours that have come our way.

However, in the spirit of respon-
sible reporting of rumours you
should be forewarned that you
should not be taking rumours se-
riously, even if evidence is pro-
vided to support them. OK?

The gist of the rumours is that ‘the
deal’ involved someone ‘high-up
in the judiciary’ with someone
‘high-up in the executive’ – ru-
mours are like this, they cannot
be too specific. Two sets of ‘evi-
dence’ – the term is used loosely
here – are cited. First, while the
rest of the country did not even
remember that the decision on
Anwar’s appeal was coming up
on 2 Sept, let alone which level of
the Court was going to hear him
out, not least because of the nu-
merous appeals that Anwar had
made, the legal fraternity in Kuala
Lumpur was passing rumours to
one another about Anwar’s pend-
ing release. And this was almost
two weeks prior to the Federal
Court’s decision! Apparently,
lawyers-in-the-know were also
passing around rumours that the
decision would not be unani-
mous, and some rumours even
specified who among the three
judges would dissent. There were
also rumours of who was looking
jolly, and who was looking glum
for two weeks while in and out of
Court. No, no, we’re not talking of
the Tun who did look very glum
on TV on the night of 2 Sept; that
was after Anwar’s release.

The second piece of evidence
pointing to ‘a deal’ is that more
senior Federal Court judges were
not sitting on the case. Instead,
two of the three sitting judges were
relatively junior – one was el-
evated not so long  ago while an-
other was actually a member of the

No Deal Between
Pak Lah And Anwar
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Appeals Court who had been ap-
pointed to hear this specific case.
The suggestion here is that the
junior judges could be more eas-
ily persuaded to accept the terms
and go along with any deal being
made. But such an argument is
flawed - for we know juniors can
in fact be tougher than seniors. At
any rate, not even for a moment,
should we entertain rumours,
without any hard evidence, that
our judges are anything other
than learned and fair.

Returning to ‘the deal’ it is not
clear that the two sets of evidence
mentioned are adequate to sus-
tain the argument that a deal be-
tween higher-ups was made? A
court of law would probably rule
such evidence as ‘hearsay’ and
throw out the case. Besides, isn’t
it odd that a deal was now being
made, not to keep in Anwar, but
to release him!

In rebuttal, the rumour-mongers
point to how the KLSE surged and
ended on a high note that very day
Anwar was released. And for
even more speculative rumour-
mongering, it is said that Anwar’s
release was to signal to the inter-
national business and financial
circles that they ought to return to
Malaysia again, now that the in-
tegrity of the judiciary has been
restored. Any return to the bull-
ish days of the early 1990s is de-
pendent on not only transparent
corporate governance but also the
rule of law and an independent
judiciary.

And finally, there is the mother-
of-all-rumours – not the one that
the Malaysian government is vir-
tually bankrupt, which should
not be taken seriously whatsoever,

different in Kuantan this time. Pak
Lah was on the dais taking his
first Merdeka celebrations salute.
Between him and his deputy, there
seemed to be good vibes. Pak Lah
came across as warm and digni-
fied but his deputy was a little too
much rah-rah-rah.

Kemerdekaan cuma bererti jika kita
kibarkan jalur gemilang dengan cara
masing-masing, he had proclaimed
over the TV. And so we had the
kacang vendors putting together a
flag made of kacang in national
colours. This jalur gemilang was
edible!

There was also a bullock cart with
both the bull and the cart decked
in national colours. It was nice to
hear parents reminiscing to their
young ones about how we trav-
elled and transported goods in the
pre-Proton and pre-Kancil days.

but -  that the government seri-
ously needs foreign partners, or
an injection of foreign funds and
investments in order to jump-start
the economy again. Not necessar-
ily so, the government-types
would respond for we still have
‘strong fundamentals’ and our
growth rates are on the way up
again. Is this fact, or simply a ru-
mour?

It is perhaps ironic that Anwar’s
release came so soon after this
year’s Merdeka celebrations which
was held in Kuantan. His sack-
ing from the Cabinet and expul-
sion from UMNO had occurred
very shortly after the 1998
Merdeka celebrations, in fact on 2
Sept 1998, exactly six years ear-
lier.  On that occasion, remember,
Anwar had stood
next to Mahathir on
a make-shift dais set
up in front of
Universiti Sains Ma-
laysia in Penang, De-
spite Anwar profess-
ing his loyalty to Dr
M at that time, he was
soon ousted, ar-
rested, tried and in-
carcerated.

There is that classic
picture of the two of
them on the dais both
forcing a smile.
Those in the know,
apparently, saw dag-
gers in their eyes, and
high-wire tension in
that small gap be-
tween the two.

Things were rather

Q Q Q Q Q

M e r d e k a
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There was also, in Penang, an ef-
fort by the Muslim Youths to
(re)paint the longest jalur gemilang
on the side of an elevated road in
Tg Bungah. It got them into the
Malaysian Book of Records. But
the effort is so unimaginative.

Our RTM team who went to Ath-
ens had also hoped to televise
home scenes of the jalur gemilang
flying during a few prize-giving
ceremonies. That didn’t happen
because our Olympians, except
for two, just weren’t quite world-
class despite all the fuss and the
hype at home prior to their depar-
ture. The two most impressive of
our Olympians were cyclist Josiah
Ng who despite problems with
his coaches ended up a very cred-
ible fifth in the kierin (now you
know what this event is all about),
and brave 14-year-old Bryan
Nickson who competed in diving
and appeared unfazed by all. The
jalur gemilang didn’t fly for either
of them but they made us proud
with their fighting spirit. Indeed,
Brian, as the youngest competitor
in Athens, touched the hearts of
many non-Malaysians as well,
and even appeared in the front
pages of foreign dailies like in the
28 August issue of Canada’s Na-
tional Post.

The DPM is wrong. It’s not about
flag-waving really. It’s not even
about winning and flying the flag
in competitions. It’s about giving
your very best in spite of the odds.
Otherwise, this reckless driver
who flies two jalur gemilang on
his Proton and almost crashed
into other cars as he raced down
Penang’s crowded streets would
be among the most patriotic
Malaysians.

An English judge once pro-
claimed: ‘The law is an ass!’ He
probably meant the law was too
slow or too stubbornly resistant
to change.

Forget the ass which can’t press
for slander. Bluntly, does that
mean that someone must ‘kick ass’
to get the law moving?

If so, here’s a clue as to who gets
the job. When passing judgement
in that famous case, Lim Kit Siang
v. United Engineers (M) Sdn Bhd
and 3 Ors. (No.2) (1988) 1 MLJ 50,
Eusoffe Abdoolcader SCJ said:

Even if the law’s pace may be

slower than society’s march, what
with increased and increasing
civic-consciousness and appre-
ciation of rights and fundamen-
tal values in the citizenry, it must
nevertheless strive to be relevant
if it is to perform its function of
peaceful ordering of the relations
between and among persons in
society, and between and among
persons and government at vari-
ous levels.

Six years ago, ‘society’s march’,
as the late Abdoolcader had de-
scribed it, was obvious: Reformasi,
Justice, Democracy, Undur
Mahathir, Free Anwar!

In front of the marchers were the
‘Red Helmets’ armed with tearQ Q Q Q Q

The Fable Of The Ass
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gas, rotan and water cannon. Be-
hind the marchers was the law –
its police enforcers, public pros-
ecutors and learned judges, met-
ing out arrests, fines and prison
terms for illegal assembly, sedi-
tion, and threats to national secu-
rity.

Did the law ‘strive to be relevant’
then? Or did ‘law’s pace’, like a
laggard’s in a marathon race, stay
irrelevantly behind ‘society’s
march’?

Rewind to 1998–99 … the Court
of Public Opinion reached its ver-
dict on Anwar: Innocent though
imprisoned. Fast forward to 2 Sep-
tember 2004 … the Federal Court
offered a U-turn decision: Acquit-
ted but guilty.

Is this the way the law makes an
ass of itself by taking one small
step forward? And in the process
by forcing society to take two big
steps back?

Because this is how the Barisan
Nasional politicians are playing
the ‘freed Anwar’ game.
• Anwar is released: Who says

there’s no judicial independ-
ence?

• Anwar was guilty: Hence
UMNO was correct.

• The evidence was there but
poorly adduced: So, who are
the fall guys? (Ask the Attor-
ney-General.)

In effect, those found guilty by the
Court of Public Opinion were
cleared by the formal Court. In the
media, the spin doctors went a-
braying. ‘Put this behind us’. ‘Go
for unity’. ‘Closure’.

But no disclosure of the UMNO

and BN leadership’s complicity
and opportunism?

All kinds of asses and their driv-
ers tried to obstruct ‘society’s
march’ for Anwar’s freedom. The
true heroes are:

• Anwar Ibrahim for defying re-
pression at great personal cost

• Wan Azizah and members of
her family for responding to
shame with dignity

• Anwar’s lawyers who distin-
guished themselves as never
before in our legal history, and

• the famous as well as name-
less Anwaristas, Reformasi sup-
porters , Orang Kena Tahan and
other citizens who didn’t be-
tray justice, democracy and the
rule of law.

Only they ensured that ‘Enough
is Enough’.

Ever since the infamous dismissal
of former deputy premier Anwar
Ibrahim and the emergence of the
reformasi movement in 1998, jus-
tice has become all the more ur-
gent and relevant to ordinary
Malaysians. Justice has indeed
become a buzzword, a household
word in a society that has wit-
nessed a stained mattress being
carried to and from the High Court
in Kuala Lumpur.

And the impact of this episode is
still felt to this day. A few weeks
ago, Anwar’s appeal against his
sodomy conviction eventually at-
tained success and justice pre-
vailed. And this occurred at an
august place in Putrajaya called

the Palace of Justice. We under-
stand that the period that followed
Anwar’s sacking and humiliation
was so pregnant with everything
and anything to do with justice
(also known as keadilan in Malay)
that the powers-that-be simply
refused to translate the name of
the court into the Malay language,
i.e. Istana Keadilan, for fear that it
would remind Malaysians of the
Keadilan political party that
Anwar is associated with. One
would assume that something
would be lost in translation.

Talking of Anwar’s appeal
against his sodomy conviction
reminds us of the behaviour, or
rather the misdemeanour, of most
of Malaysia’s mainstream media.
The moment the result of Anwar’s
appeal broke out, the media went
into a frenzy, falling over each
other to record the momentous
event as if they had for the first
time stumbled on this character
called Anwar. They behaved as if
they had forgotten the way they
had alienated Anwar like the
plague for the past six years while
he served his prison sentence. It
is as if the media exercised selec-
tive amnesia. Such is the behav-
iour of the shameless Malaysian
mainstream media. Are justice
and fair play the primary con-
cerns of the mainstream media
when it comes to media coverage?
Of course not.

We suspect the only time main-
stream media editors and journal-
ists would clamour for justice is
when their bonuses and other
perks are threatened by their em-
ployers. In other words , the con-
cern for justice becomes terribly
personal and selfish. Malaysia
Boleh!

Q Q Q Q Q

Waging For Justice In
M a l a y s i a
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Syed Ibrahim (right) in discussions during an ISA Family Gathering in Johor Bahru
on 24 July 2004.

literature that have raised aware-
ness of the ISA as the country’s
most draconian detention law that
denies a person the right to trial
and natural justice. The ISA ena-
bles the Home Affairs Minister to
detain a person indefinitely based
on the suspicion or belief that the
detention of that person is neces-
sary in the interest of public order
and security. Detention without
trial is the antithesis of the rule of
law and goes against the teach-
ings of all religions, including Is-
lam, the official religion of the
country.

I wish to focus on the reasons why
the ISA and other laws that allow
arbitrary detention without trial
are against Islam. My reference to

ISA

ISA Is Against Islam
Repeal this unjust law!

by Syed Ibrahim Syed Noh

WWWWW

Why ISA Is
Against Islam

hen I was first requested
to write this article, I had
no real idea of what I
was about to write. The

reason is that there is a vast
amount of literature on the Inter-
nal Security Act (ISA) -  in spite of
the popular belief that the ISA is
“sensitive” and any discussion on
the matter may attract unwanted
eyes and ears.

Perhaps the early years of the ISA,
since its enactment in 1960, did
not produce that much literature.
But with increasing awareness of
human rights and civil liberties,
books and articles have been writ-
ten by not only legal practition-
ers, political scientists and acad-
emicians but more importantly
also by detainees, ex-detainees
and family members.

To quote a few, Said Zahari wrote
a famous book entitled, Meniti
Gelora; Syed Husin Ali wrote Two
Faces; Lee Ban Chen wrote a series
of books and now is a prolific col-
umn writer in Malaysiakini; Saari
Sungib wrote a series of eight
books, fittingly entitled Suara Dari
Kamunting, while he was still de-
tained under ISA; and his wife,
Aliza Jaafar wrote Diari
Perjuangan depicting her experi-
ences as the wife of a detainee.

These are but some examples of

this is Saari Sungib’s book, Suara
Dari Kamunting 8 – ISA Undang-
undang Haram…Wajib dimansuh-
kan (Voice from Kamunting 8 - ISA
Forbidden Law - Must Be Re-
pealed).

The ISA is against Islam for it vio-
lates the principles of truth and
justice as mentioned in the Holy
Book of Al-Qur’an in Chapters
An-Nisa’, As-Syura, and An-
Nahl, verses 58, 15 and 90 respec-
tively. To arrest and detain a per-
son only and only on the basis of
suspicion and without trial, with-
out opportunity to defend oneself
is forbidden and considered
haram in Islam. Even if the Gov-
ernment wishes to detain a per-
son for preventive purposes, the
matter must be decided in an open
court. Detention without trial -
without the opportunity to defend
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ruler are wrong and go
against Islam. It is a
violation of the princi-
ples of al-hisbah or as-
sessment in Islam. The
enactment of ISA in-
stils a culture of fear
among the people in
this country that dis-
courage the people
from criticising the
misconduct and
wrongdoings of the
Government. The
democratic rights of the
people are diminished
due to this culture of
fear, especially
amongst social and
political activists. A
law that cultivates fear
to safeguard the posi-
tion of the ruler is clearly against
Islam.

It is for these very reasons that
Gerakan Mansuhkan ISA (GMI) or
Abolish ISA Movement (AIM) cat-
egorically supports the letter dated
5 August 2004 submitted to the
Council of Muftis by 22 ISA de-
tainees. In this letter, the detain-
ees requested the Council of
Muftis to state categorically their
position on the ISA from an Is-
lamic perspective.

GMI had actually made a similar
call a year earlier in May-June
2003 when one of its members,
Jamaah Islah Malaysia (JIM), an
Islamic NGO, met several State
Muftis and sought their opinion
and stand on the ISA. At that time,
a special report by Saari Sungib,
who was then an ISA detainee,
was forwarded along with all the
other books and studies on the ISA

Muftis Ruling
R e q u e s t e d

oneself in an open court  - violates
the rights and denies the guaran-
tee that Islam provides to all indi-
viduals. The guarantee is that eve-
ryone has a right to freedom and
well-being.

The ISA is against Islam for it over-
rides the limitation of powers of
the ruler imposed by Islam. The
power of a ruler is subject to due
process in an open court to ensure
that justice is done. Whenever a
decision is made to detain a per-
son without due process in an
open court, the ruler has clearly
exceeded the limitation of power
entrusted to him as determined by
Islam. It is on this basis that Sec-
tion 8 of the ISA - which gives out-
right power to the relevant Minis-
ter to issue a detention order to
anyone as long as he is satisfied
that the person needs to be ar-
rested - is a clear violation of the
principles that Islam upholds.

The ISA is against Islam for it vio-
lates the principles of embracing
all that is good, enjoining what is
right and forbidding what is
wrong as advocated by Islam.
This principle also takes into con-
sideration the freedom of speech
and expression in the context of
upholding truth and justice as
mentioned in the Holy Book of Al-
Qur’an Chapter Ali-‘Imran,
verses 105 and 110. In Islam, laws
are established to advance and
expand the truth, not to obstruct
and destroy it. Laws established
to obstruct initiatives to improve
society and which divert leaders
and rulers from the path of truth
are therefore to be condemned
and negated by Islam.

Likewise, laws that instil fear in
the people and inhibit them from
telling the truth and criticising the

in the hope that further studies
could be undertaken by the State
Mufti’s office.

Although GMI could not meet all
the State Muftis, it raised its con-
cern in all the meetings about the
cruelty of the ISA and how the law
violated Islam. It was stressed
that, from an Islamic perspective,
the ISA is a major calamity for the
country as it denies human rights.
The justice process that stops with
the Police and the Home Affairs
Minister is a gross injustice; it is
oppression by any yardstick.

The office of the mufti institution
is one of the most respected Is-
lamic institutions in the country
as the State Muftis are the advi-
sors to the State Rulers and the
State Governments on religious
matters. Its role covers matters of
concern relating to faith, Syariah

Muftis And
The National
Fatwa Council
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may not be reached on certain is-
sues and therefore no fatwa will
be issued.

State Muftis have jurisdiction at
the state level. In this case, mat-
ters agreed will be tabled at the
State Fatwa Committee to be en-
dorsed for a fatwa to be issued.

It is GMI’s belief that the ISA con-
cerns national, social, economic
and syariah issues. It is important
that the State Muftis and the Na-
tional Fatwa Council state their
position on the status of the ISA.
It is all the more urgent since Saari
Sungib’s and the 22 ISA detain-
ees had made serious allegations
of inhumane treatment and viola-
tions of their religious rights - such
as the right to perform the congre-
gational Friday prayers - reveal-
ing a gross conflict with Islamic
law.

It is distressing for Malaysia to
continue to implement the draco-
nian ISA when it has declared it-
self an Islamic country. It is my
belief that since Muslims and
muftis uphold Islamic principles
in this country, oppressive laws
that violate Islam such as the ISA
should be abolished even if the
Government is opposed to this
move.

I believe that if Muslim scholars
(especially the muftis) are sensi-
tive to the danger the ISA poses

laws, social, economic and cur-
rent issues that affect the people
or certain deviations that are iden-
tified. A mufti is a learned person
and an authority on Islamic law.
The main function of a mufti is to
pronounce a determination or
hukum or fatwa that is related to
Islamic law.

State Muftis are appointed by the
State Rulers or Sultans and in the
case of the Federal Territory, by the
Yang di Pertuan Agong. The
Council of Muftis is made up of
all State Muftis and regular an-
nual meetings are held to discuss
issues that concern Islam and the
general public. Once in a while,
statements will be issued on cer-
tain matters agreed to by all
muftis. An example of this was
when Dato’ Seri Harussani
Zakaria, the Perak State Mufti, is-
sued a statement recently on be-
half of the Council of Muftis de-
claring that TV3’s  Sure Heboh Con-
cert was prohibited in Islam and
therefore it was haram as it en-
couraged vice and immoral activi-
ties among Muslims in the coun-
try.

Another body that exists currently
is the National Fatwa Council,
which consists of all State Muftis
in the country. The Chairman is
appointed by the Prime Minister
and he may not necessarily be
chosen from among the Muftis.
The National Fatwa Council goes
through certain procedures
namely organising Council meet-
ings to arrive at a decision on cer-
tain issues. At times, a consensus

ISA A Clear
Violation Of Islam
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from an Islamic perspective, they
will play their rightful role as
guardians of morality by advising
and demanding a review of the
ISA and all preventive laws which
do not accord fair trial. This would
be on the basis of enjoining what
is right and forbidding what is
wrong.

The ISA is evidently cruel as those
who are detained are denied their
right to trial and to be presumed
innocent until proven guilty.
There are no judicial or legislative
safeguards against the abuse of
discretionary power under pre-
ventive detention laws, nor are
there statutory provisions that re-
quire periodic reports on preven-
tive detention to be tabled before
Parliament. All action taken un-
der the ISA is only subject to the
discretion of the Home Affairs
Minister, whose decisions are
based on the recommendations of
the police. This is a clear violation
of Islam.

All ISA detainees should be re-
leased or be charged in an open
court for a fair trial as required by
Islam.

Muslims and Muftis should stand-up and
demand the repeal of the ISA

q
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alaysia can be proud of
several pluses, which
are frequently high-
lighted. We have oil and

gas, tin, rubber and palm oil.
There are over 3,000 foreign com-
panies from USA, UK, Japan,
China, Arab countries and others
that have invested billions of
ringgit. It is claimed there is po-
litical stability, multiethnic har-
mony and unity. Arithmetically
where there are pluses, inevitably
there must be minuses, some of
which are well known.

There are a number of reasons for
the misfortunes and miseries in
our beloved Malaysia. By sheer co-
incidence, two politicians – a fa-
ther and his son – were responsi-

ble to a certain extent. The father’s
intention was to do good for this
country. The son's action were
apparently aimed at acquiring
power.

Those who have followed the his-
tory of this nation can easily guess
that the father is Abdul Razak and
the son, of course, is Najib Razak.

Dr Mahathir Mohamad was an
UMNO member in the 1960s when
the Father of our Nation, Tunku
Abdul Rahman, was the first
Prime Minister. Mahathir became
a critic of the Tunku and was sub-
sequently expelled from UMNO.
However, when Razak became the
second prime minister, he decided
to reinstate Mahathir's member-
ship in UMNO as the new PM was
impressed by Mahathir’s capabil-
ity and intelligence.

After the 1974 general election,
Mahathir became the Education
Minister. In those days our uni-
versity students used to involve
themselves in social activities
such as poverty and labour prob-
lems. Although Mahathir himself
was a student leader during his
university days, he managed to get
the cabinet to agree to the enact-
ment of the obnoxious Universi-
ties and University Colleges Act,

which prohibited students from
having any connection with la-
bour unions and political parties.
All over the world, university stu-
dents are by and large treated as
future leaders of their countries.
But, in this country, they remain
in classrooms as “virgins”. Thirty
years have passed but this nasty
statute remains.

Razak, like the Tunku, was a
pleasant person, committed to the
upliftment  of the downtrodden.
As vice president of the Malaysian
Trades Union Congress (MTUC)
and of the Congress of Unions of
Employees in the Public and Civil
Services (CUEPACS), I, along with
my colleagues, had the opportu-
nity to meet him occasionally.

Most unfortunately, however, he
was afflicted by a terminal dis-
ease. Having known that his days
were numbered, he had, it was
rumored, left an “unwritten will”
with his deputy, Hussein Onn,
who was also his brother-in-law.
According to the so-called will, it
was believed that Hussein would
have to appoint Mahathir as his
deputy and Mahathir should be
told that, when he became  the PM,

POLITICS

Malaysia’s MisfortunesMalaysia’s MisfortunesMalaysia’s MisfortunesMalaysia’s MisfortunesMalaysia’s Misfortunes
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The present malaise has its roots in earlier event
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he would have to appoint Tengku
Razaleigh Hamzah as his deputy.

After the demise of Razak in 1975,
Hussein Onn became prime min-
ister. Although Mahathir was the
third vice-president hierarchi-
cally, Hussein appointed
Mahathir as Deputy Prime Min-
ister and he must have been told
about the unwritten will.

While Razak was the PM, a com-
mission known as the Ibrahim Ali
Commission was appointed to
review the terms and conditions
of public sector employees. The
commission submitted its report
in 1976 and it was accepted by the
unions of the public employees.
However the government ap-
pointed a Cabinet Committee
headed by Mahathir, the Deputy
PM, to review the commission's
recommendations. The employ-
ees and their unions were un-
happy as the commission was
appointed by the government and
as such the government was
obliged to implement its report.

In the event, the cabinet commit-
tee recommended the rejection of

the Ibrahim Ali report and pre-
sented its own report known as
the Cabinet Committee Report. It
was the first time a report of the
salary commission was rejected.
The unions protested, held meet-
ings and threatened strike action.
The government went ahead and
summoned a special sitting of the
Dewan Rakyat – the first time in
the history of Malaysia- which
resolved to adopt the recommen-
dation of the cabinet committee.

In 1979, the public sector employ-
ees’ right to collective bargaining,
which was established by the co-
lonial masters in the 1950s, was
withdrawn. Since then - it has
now been 25 years - the public em-
ployees have lost their right to col-
lective bargaining and have been
force to depend on the benevo-
lence of the government. While
Mahathir was the PM, he really
enjoyed being the benevolent au-
thoritarian leader.

By inserting a clause in the Indus-
trial Relations Act 1967, the pub-
lic employees unions’ right to
strike was virtually taken away.
Further, since 1979 a public em-

ployee's service could be termi-
nated without assigning any rea-
son and denied his or her natural
right to seek reinstatement. This
was ensured by amending Arti-
cle 135 of the Supreme Law.

Although Hussein Onn was the
PM at that time, the unions con-
cerned believed - rightly so - that
the man behind all this was
Mahathir, who was expecting to
be the next prime minister -  a po-
sition he eventually assumed in
July 1981.

The Trade Unions Act (TUA) 1959
is one of the labour legislations
that deal with the rights of work-
ers and their unions. It already
had several restrictive provisions.
But then Deputy Prime Minister,
Dr. Mahathir Mohamad, felt that
the TUA needed to be amended. A
Bill with numerous restrictive and
prohibitive provisions was sub-
mitted to Parliament with the ap-
proval of the cabinet.

The MTUC embarked on a cam-
paign of protest. The union lead-
ers including this writer organ-
ized several mass rallies, march-
ing to the office of the Prime Min-
ister and picketing at the Dewan
Rakyat building while the Bill was
being debated in March 1980.

Mahathir was in a state of panic.
But, at the end of the day, the work-
ers lost because some of their lead-
ers betrayed them. The Bill was
passed.

The second Menteri Besar of

Drastic Amendments
To Trade Union Laws

Royal Pardon
For A Menteri Besar

Razak: His intention was to do good for
the country

Tunku: Committed to the upliftment of
the downtrodden
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Selangor, Harun Idris, was a very
popular UMNO leader. He had a
soft spot for the working class and
the downtrodden.

Hussein Onn, who was the DPM
in the mid-1970s, was a politician
of integrity, honesty and humility.
But he was totally opposed to brib-
ery and corruption. So, when he
came to know that Harun was in-
volved in an incident of corrup-
tion, the DPM insisted that Harun
be charged.

Razak, the prime minister then,
tried to send Harun to the United
Nations as Malaysia’s representa-
tive. But the latter rejected the of-
fer. The Menteri Besar was then
charged, convicted and sentenced
to three years’ imprisonment.
Razak succumbed to his illness
and Hussein Onn became the
third prime minister of Malaysia.

A couple of years later, Hussein
went to England for a medical
check up. Mahathir, the acting
PM, it is believed, made use of the
opportunity to secure a royal par-
don for Harun Idris. Although it
was an action in conflict with the
established protocol, Hussein
handled it calmly and gently. Sub-
sequently, Hussein tendered his
resignation because of “health”
reasons. It was indeed a peaceful
exit from a coveted position, thus
ensuring unity in the UMNO fam-
ily.

As mentioned above, Dr Mahathir
became the fourth Prime Minister
in July 1981- exactly 10 years af-
ter his reinstatement to UMNO.
What were his “achievements”
during this period? The suppres-

sion of the civil rights of the uni-
versity students who are sup-
posed to be the future leaders of
our nation; the withdrawal of the
public sector unions’ collective
bargaining rights; and the legal
imposition of restrictions and even
prohibitions on the rights of work-
ers and their trade unions.

After becoming the PM, Mahathir,
without a second thought, ig-
nored the “unwritten will” and
appointed Musa Hitam as the
deputy prime minister. Musa was
once listed as one of Asia’s capa-
ble leaders. But the partnership of
the two “Ms” did not last long.
Musa resigned. Had Razak been
alive, he would have regretted the
blunder he made. Hussein Onn
might have cried for complying
with the advice of his brother-in-
law. Musa was replaced by
Ghafar Baba, a devoted veteran of
UMNO, just for namesake.

After he became the PM, the first
thing Mahathir did was to release
22 ISA detainees. It was indeed a
pleasant surprise. Then he came
out with the slogan “Bersih,
Cekap dan Amanah”. He intro-
duced punctuality in the civil serv-
ice. He declared he would elimi-
nate corruption if necessary, even
by instilling the fear of God.

His next agenda was privatisa-
tion. At a forum on privatization,
he made a solemn statement that
there would be open tenders,
transparency and accountability.
Future events would disclose that
these promises and assurances
were hollow.

In spite of the gradual decline of
his popularity, Mahathir was able

M a h a t h i r ’ s
“ A c h i e ve m e n t s ”

Victory By A Whisker

to achieve a two-thirds majority
in the 1986 general election. Then
came the UMNO elections in 1987.
Razaleigh was nominated by
some divisions to contest the post
of  UMNO president. Mahathir re-
ceived over 100 nominations,
whereas Razaleigh bagged just
over 20 nominations only. When
the ballots were counted
Mahathir won by just 43 votes.
That is what the record shows.

But apparently horse-trading took
place on the eve of polling and
Najib was believed to have
switched to Mahathir's camp car-
rying with him a crucial bloc of
votes.

The horse-trading worked.
Mahathir won the election with a
majority of 43 votes. Najib became
the UMNO youth leader without
contest. Najib had turned against
Razalaigh, who was a very close
friend of Najib’s family as well as
his mentor.

It is my considered opinion, with
which I hope you will agree, that
future events confirm that this
apparent betrayal was one of the
worst misfortunes inflicted on our
beloved Malaysia.

Razaleigh: Victim of betrayal

q
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The Women’s Centre for Change
(WCC) Penang is disappointed by
the Attorney General’s statement
that his office has to withdraw
rape cases with no specific dates.
At the same time he noted that
most rape victims could not pro-
vide detailed dates of time and
date of incidents.

We all realise that ultimately we
have to be conscious of balancing
the rights of the victims against
the rights of the accused.

On the one hand, sexually abused
victims, especially young children
who are traumatised and scared,
often cannot give detailed infor-
mation. This is opposed to the al-
legation of a grown man that he

was sodomised. The law should
acknowledge and accommodate
the difference in treatment of these
cases.

We may not expect a six year old
child to remember the months let
alone the dates of the rape
incident(s) particularly if the rape
is reported years after the alleged
incident(s). A child of 14 to 15
years may have a different capac-
ity to recollect events and may
benchmark a certain incident
against, let’s say birthdays,
school exams, festivals. These are
markers which the prosecution
could draw on and reduce the pe-
riod within which the alleged rape
is supposed to have occurred. In
the United States, charges against
priests who were accused of sexu-
ally abusing children for decades
came to light when these abused
children reported their abuses af-

ter they became adults. In this situ-
ation, these victims would not
have been able to receive due jus-
tice if they were required to remem-
ber the dates with certainty.

If necessary, the Attorney General
Chambers can review and pro-
pose amendments to our laws. For
example, with regard to criminal
breach of trust, it is sufficient for
the prosecution to specify the
gross sum in which the offence is
alleged to have committed and the
dates between which the offence
is alleged to have been committed,
without specifying particular items
or exact dates. (see S153(2) of the
Criminal Code Procedure) If needs
be, the CPC can be amended to
provide for a certain level of flex-
ibility in preferring charges in re-
lation to sexual offences particu-
larly in repeated rape cases, in-
cluding incest, and where chil-
dren are affected.

We need to look for solutions.
Dropping charges is not the an-
swer. Victims of sexual violence
need support and better laws.

Loh Cheng Kooi
Executive Director

Women’s Centre for Change (WCC)
Penang

The suspension of YB Karpal
Singh MP (Bukit Gelugor) for com-
mitting no more than the above
error seems an over reaction by the
government and the parliamen-
tary machinery as a whole.  The
whole issue of whether one raises
the right hand or left hand when
taking an oath is merely a matter
of procedure which YB Karpal

Rape Victims Need
Support And
Better Laws

‘ A  S l i p  O f  The Tongue
Is No Fault

O f  T h e  M i n d ’
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quite rightly pointed out.  That
procedure had in fact been put
down in black and white and cir-
culated to all MPs in a letter of 8
April 2004 from the Parliament
Secretary prior to the swearing in
of MPs.

An erroneous misquote of the law
is not such a capital offence for
which ‘heavy artillery’ should  be
brought out.

If MPs (representatives of the
rakyat) cannot follow simple in-
structions then what can we, the
rakyat, expect of them!  Why does
such an august body as Parlia-
ment waste its time on trivialities
rather than see to the serious busi-
ness of problems within and with-
out the country.

If Datuk Seri Abdullah Ahmad
Badawi really meant what he had
said initially about wanting to
change the mind set of the coun-
try then how could Parliament oc-
cupy  itself with such trivialities?

Are Opposition MPs elected by
the rakyat, simply to be treated in
this disgraceful manner in Parlia-
ment or are they there to be the
voice of the people?  Is this democ-
racy?

If this is how our journey as a na-
tion starts off under the new lead-
ership, we are only going round
in circles as the value of Parlia-
mentary debate will be no more
than it was before the change of
leadership.

Angeline Loh
Penang

I write to you as a concerned
Ampang community member and

as a citizen of the world. Although
I’m not Malaysian, I feel the need
to express major concerns with the
amount of trees being unnecessar-
ily cut down. On Jl. Kolam Ayer
Lama, near to KDE, I counted 101
(that’s one hundred and one)
stumps. What kind of a city allows
this act of ecological murder to
occur? Other case-by-case
incidences I’ve witnessed have
crews of ignorant workers follow-
ing even more ignorant orders:
trees being cut down so that a
swimming pool can be built, trees
being cut down because a branch
might fall on a neighbors house,
trees being cut because someone
says that maybe the tree is termite
infested. This is a disgrace! As a
cutting-edge publication with this
as your motto: Its aim is to raise
social consciousness and encour-
age social action that will lead to
social justice. I think it is your re-
sponsibility to bring to light these
ecological crimes against human-
ity. After all, without trees (photo-
synthesis, oxygen, shade, no ero-
sion, etc etc) we would not exist!

Enraged

There is a huge outcry over the ris-
ing incidence of serious crime in
the country. Crime is one of vari-
ous social ills appearing in our
society. It is one of the syptoms of
an illness and to cure it we have
to determine the cause of the
desease.

In order to understand the sce-
nario we have to look at the capi-
talist economic system that we
have adopted. The system pushes
individuals to work for greater
wealth. It sees material gain as the
ultimate measurement of human
life. It is so powerful that it influ-

ences us to design every aspect of
our lives to suit it - be it at a per-
sonal or national level. Yes, it is
true that through capitalism we
have achieved economic and tech-
nological progress but capitalism
also breeds the “kiasu” rich, the
urban poor and many more social
derivatives. These phenomena
contribute to the rise of many so-
cial problems.

So, as we can see, capitalism is the
source of the disease and it comes
within a package. It has side ef-
fects. After studying the current
scene and the history of western
capitalism as a reference, we
should be able to foresee the fu-
ture of our country within the cur-
rent economic system.

Unfortunately, we are so blended
within the system that it makes us
reluctant to change. In the midst
of the mammoth globalisation
process staring at us, the only way
to proceed is just to accept the
package and allow ourselves to be
swallowed up even further.

Mudassir Mahyuddin
Penang

For the last week the newspapers
have been full of the story of the
conversion of our country to demo-
cratic status on 31 August 1957.

In a democracy the will of the
majority is supposed to prevail.  In
Penang, 99 per cent of the popu-
lation want to retain Gurney Drive
but the present State Government
wants to abolish it.

What sort of democracy is this?

Richard Jones
PenangPenangPenangPenangPenang

Ecological Murder

What Democracy?
It Is A Package
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The appeal was dismissed on 9
August 1988, one day after Tun
Salleh was officially removed     from
office.  I will have something to
say later about the High Court
judges who were appointed to
hear this UMNO 11 appeal.

The general public would be in-
terested to know which of the two
corams of the Supreme Court,
should     actually have heard     and
determined the UMNO 11 appeal,
which would have indirectly de-
cided the destiny of the country:

a) the one that was     to be presided
by the LP, Tun Salleh Abas, and
made up of a full bench of  nine
judges of the Supreme Court,
or

b) the second panel consisting of
both the judges of the Supreme
Court and High Court and pre-
sided over by Tan Sri Hamid?

The suspension of the five judges
of the Supreme Court had effec-
tively     prevented/barred     these
Judges from hearing and deter-
mining the constitutionality, legal-
ity and validity of the Tribunal
that was set up to investigate the
charges brought against the in-
cumbent LP, Tun Salleh Abas.  If
these Judges of the Supreme Court
were to rule that the Tribunal in-
vestigating the LP had not been
constitutionally, legally, validly
and properly constituted — a high
probability     considering the fact
that a majority of the members who
made up the said Tribunal were
not eligible and qualified to sit —
the effect of such a Ruling would

have been horrendous for the Gov-
ernment.

I have already touched on the con-
stitutionality, legality and valid-
ity of the suspension of five Judges
of the Supreme Court. I had
pointed out that     the Federal Con-
stitution     only provides for the sus-
pension and removal of a Judge
of the Supreme Court on the
grounds of misbehaviour or of in-
ability, from infirmity of body or
mind or any other reason, prop-
erly to discharge the functions of
his office.  It is my considered
opinion that the suspension of the
five Supreme Court Judges, cou-
pled with the suspension of the
incumbent LP, Tun Salleh Abas —
which amounted to     6 out of 10
members or 60 per cent of the Su-
preme Court — was tantamount
to the suspension of the entire
Supreme Court.

The Federal Constitution does
not, directly or indirectly, contain
any     provision whatsoever for the
suspension of the Supreme Court.
It must be remembered that the Su-
preme Court is the third branch of
the Government based on parlia-
mentary democracy with its inher-
ent rights. Britain’s King George
III tried to interfere with the Judi-
ciary and was subsequently de-
throned.

Some 20 days after the Supreme
Court of five Judges issued an In-
terlocutory Order restraining the
Tun Salleh Abas Tribunal from
presenting its recommendations to
the Yang Di Pertuan Agong —
pending the hearing and disposal
of the civil suit that had been     filed
in the Kuala Lumpur High Court

challenging the constitutionality,
legality and validity of the com-
position of the said Tribunal —
another Supreme Court was hur-
riedly convened.  This comprised
two Judges of the Supreme Court,
namely Tan Sri Hashim Yeop A
Sani and Datuk Harun Hashim
and three High Court Judges,
(namely Dato Mohd Yusof,     Anuar
and Datuk Gunn Chit Tuan).  This
hurriedly assembled Supreme
Court set aside the Interlocutory
Order issued by the 5-member
Supreme Court made up of

1 ) Tan Sri Wan Sulaiman
(presiding),

2) Datuk George Seah,
3) Tan Sri Mohd Azmi,
4) Tan Sri Abdoolcader, and
5) Tan Sri Wan Hamzah.

I will pause to recall that Tan Sri
Wan Sulaiman invited Tan Sri
Hashim Yeop Sani to be one of the
members of the Supreme Court in
the belief that there was strength

“ S t a g i n g  A
R e v o l u t i o n ” ?

Supreme Court
S u s p e n d e d

Tan Sri Hashim Yeop A Sani: Staging a
revolution!

COLONELS JUDGING THE GENERALS?   Continued from page 40
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in numbers. The latter declined,
saying, “We would be staging a
revolution” — a preposterous
statement, according to the late
Tan Sri Abdoolcader. Based on the
number of Judges of the Supreme
Court sitting in the two corams —
five in     the first Supreme     Court and
two in the second Supreme Court
— it was clearly established there
were five Judges who were of the
unanimous opinion that Tan Sri
Wan Sulaiman had the power to
act under section 9(1) of the
Courts of Judicature Act 1964 read
with Article 131A of the Federal
Constitution. In     contrast only two
Supreme Court Judges and three
High Court Judges in Malaya were
of the view that Tan Sri Wan
Sulaiman did not have such
power when he convened the Spe-
cial Sitting of the Supreme Court
on 2 July 1988, which issued the
Interlocutory Order restraining
the Tun Salleh Abas’s Tribunal
from “submitting any recommen-
dation report or advice” to His
Majesty the Yang Di-Pertuan
Agong.

It is now up to the general public
to judge which panel of the Su-
preme Court was right in the le-
gal interpretations of section 9(1)
of the Courts of Judicature Act
1964 and the provisions of Arti-
cle 131A of the Federal Constitu-
tion: the one presided by Tan Sri
Wan Sulaiman or the one pre-
sided by Tan Sri Hashim Yeop
Sani. It is up to the citizens of this
nation to conclude which Su-
preme Court acted in the best in-
terest of justice.

It is true that the second Tribunal
which was set up to deal with the
charges against the five Judges of
the Supreme Court later ruled that
Tan Sri Wan Sulaiman intention-

ally convened the 2 July 1988 sit-
ting of the Supreme Court in con-
travention of sections 38(1) and
39(1) of the Courts of Judicature
Act 1964 and without the permis-
sion or knowledge of the acting
Lord President, Tan Sri Abdul
Hamid.  It also ruled that such
conduct reflected an irresponsible
and improper attitude and tar-
nished the image of the judiciary
and it was unbecoming of a per-
son holding the office of a Su-
preme Court Judge.

It is pertinent to point out that the
majority judgment of the Tribunal
was signed by Datuk Edgar
Joseph Jr, Dato Mohd Eusoff Chin
and Dato Lamin, all Judges of the
High Court in Malaya.

There were 26 Judges of the High
Court in Malaya in 1988 and ac-
cording to the list of High Court
in Malaya published by the MLJ
Vol 1, it would appear that

a) Datuk Edgar Joseph Jr was
ranked No. 13,

b) Dato Mohd Eusoff Chin
ranked No. 14, and

c) Dato Lamin ranked No. 25

To use military jargon, young colo-
nels were appointed to sit in judg-
ment against generals. It is a very
apt description of this sad epi-
sode in our judicial history.  It was
an episode which plunged the ju-
diciary into depths of despair.

I think it needs to be pointed out
that there were at least 10 Judges
of the High Courts in Malaya and
Borneo then who were more sen-
ior than  the three Judges in the
second Tribunal. Ranks were ig-

nored and apparently bypassed
with scant respect for justice.

I leave it to the general public to
judge for themselves the rationale
for such appointments to the sec-
ond Tribunal. When seniority did
not count, when merit was of no
consequence, what then was the
criteria?

Unsurprisingly,,,,, all the High Court
Judges who were involved in the
UMNO 11 appeal, in theTun
Salleh Abas’ civil suit and the In-
terlocutory Order  and those     in the
Second Tribunal set up to deal
with the charges against the five
Judges of the Supreme Court were
eventually elevated to the Su-
preme Court. Three of them were
later appointed Chief Justices of
the High Court in Malaya.

The three Malaysian High Court
Judges in the Second Tribunal
who delivered the majority deci-
sion recommending the dismissal
of Tan Sri Wan Sulaiman and
Datuk George Seah were all ap-
pointed to the Supreme Court.
One of them was subsequently
appointed Chief Justice of the Fed-
eral Court (the Supreme Court of
Malaya was later renamed the
Federal Court) and another pro-
moted as President of the Court of
Appeal.

Even Dato Ajaib Singh, who first
heard and refused a temporary
stay in the High Court in Kuala
Lumpur, was later elevated to the
Supreme Court.

There is yet another matter that
needs to be mentioned.  There was
even a very serious allegation by

High Court Judges
E l e v a t e d

“ C o l o n e l s ”
Sitting In Judgment
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the acting Lord President in his
representation to the Yang Di-
Pertuan Agong that he was in-
formed that the five Judges of the
Supreme Court “took the Seal
from the Supreme Court registry
even though the office was closed
and the officers had gone home”.
But     the Tribunal held that the act-
ing Lord President was without
doubt misinformed about this pre-
posterous matter.  It is, however,
pertinent to note that no discipli-
nary action was     instituted     against
the officer who supplied him with
this false information.

I come to the most important con-
stitutional issue arising from the
aftermath of the 1988 Judicial Cri-
sis.

The Federal Constitution is mod-
elled along the lines of a parlia-
mentary democracy, and the gov-
ernment is made up of the

a) Executive,
b) Parliament, and
c) Judiciary.

Each branch holds equal status
and each branch has been as-
signed  specific functions to per-
form their respective duties.  In
terms of protocol, the Prime Min-
ister is the first among equals fol-
lowed by the Speaker of the House
of Parliament and the Lord Presi-
dent of the Supreme Court (now
known as the Chief Justice of the
Federal Court of Malaysia).

Since the Prime Minister and the
Chief Justice hold equal rank con-
stitutionally but bearing in     mind
that the Prime Minister is only the
first amongst the three equals (the

other being the Speaker of Parlia-
ment) I think, it is illogical to vest
in the Prime Minister alone, the
sole power to recommend to the
Agong the appointments of the
Chief Justice, Judges of the Su-
preme Court and High Courts in
Malaysia.  This power to make
such recommendations should
rest with the Judicial Commission.
This anomaly appears to have
been recognised and accepted by
the British government in recent
years.  As a consequence of this,
the British government has en-
acted a law setting up a Judicial
Commission with plenary powers
to appoint Judges in the higher ju-
diciary in England.

I think the first Commonwealth
country to remove     the power of
appointments of the higher judi-
ciary by the Prime Minister     was
Sri Lanka.

Serious consideration ought to be
given to amending the Federal
Constitution to transfer the power
of appointments of Judges in the
higher judiciary from the Prime
Minister (as is the present     prac-
tice) to an independent Judicial
Commission to be set up by Par-
liament.

This is aimed at avoiding a rep-
etition of the 1988 Judicial Crisis
and to ensure that the appoint-
ments to the Supreme Court and
the High Courts in Malaysia are
transparent and fair.

I think  I should give my personal
views on the composition of mem-
bers of the proposed Judicial Com-
mission.

In the first place, the Prime Minis-
ter must not be involved, directly
or indirectly, in these appoint-
ments.  It follows that I am not in
favour of the Prime Minister be-
ing appointed Chairman of the
Judicial Commission.  A fortiori, I
am also against the Prime Minis-
ter nominating a person to be
Chairman of the Judicial Commis-
sion.  In my view, the Chairman of
the Judicial Commission which     is
meant to be an independent and
impartial body, should be the
leader of the Opposition in Par-
liament, with the Chairman of the
Bar Council of Malaysia, as his
deputy.

As regards the other members of
the Judicial Commission, the de-
tails can be worked out after hear-
ing the views of the people of Ma-
laysia, if the proposal is accept-
able in principle.

If the Federal Constitution is to be
amended to cater for this change,
perhaps opportunities should  be
given to the people to put forward
suggestions to amend the Consti-
tution to prevent the Prime Minis-
ter from holding more than one
portfolio in the Cabinet at any
time. This would be in line with
the principles of     parliamentary
democracy.

I would like to take this opportu-
nity to relate a conversation I had
with the late Tan Sri Abdul Kadir,
the former Attorney-General of the
Federation of Malaysia.

When I was appointed a Judge of
the High Court in Borneo in 1969
I was under 38 years of age.  Ac-
cording to the Judges’ Remunera-

Opposition Leader
Should Head
C o m m i s s i o n

Experienced Judges
N e e d e d

Time For A Judicial
C o m m i s s i o n
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I should mention that prior to the
hearing by the Second Tribunal of
the charges against the five sus-
pended Judges of the Supreme
Court of Malaysia, there was an
attempt to ask all the Judges con-
cerned to admit that they were
wrong in convening and attend-
ing the special session of the Su-
preme Court of 2 July 1988 with-
out the permission or the knowl-
edge of the acting LP, Tan Sri
Abdul Hamid, (in contravention
of the provisions of sections 38(1)
and 39(1) of the Courts of Judica-
ture Act 1964) and that     they
should apologise to the acting LP.

This suggestion was unani-
mously shot down by all the five
Judges (having regard to our judi-
cial interpretations of section 9(1)
of the 1964 Act read with Article
131A of the Federal Constitution).
As a matter of fact, the late Tan Sri
Abdoolcader was furious with
such a preposterous idea as all the
five Judges of the Supreme Court
were of the same opinion that Tan
Sri Wan Sulaiman had acted cor-
rectly and properly pursuant to
section 9(1).  When you have com-
mitted no wrong and your con-
duct is in keeping with the law,
where is the justification for plead-
ing guilty and apologising?

I would like to end this series with
a reference to the great and famous
Socrates:

On one occasion, Socrates refused
to obey orders that were given him
because he believed that     such obe-
dience would involve him in do-

tion Act, I would be eligible to a
Judge’s pension after completing
15 years of service and the pen-
sion would be equivalent to one-
half of the last drawn salary.

I told the late Tan Sri jokingly that
after the year 1984 I would theo-
retically be working on half-pay.
He replied: “George, that is true
but we need experienced judges
in the higher judiciary ... ”

I recalled this conversation with
the late Tan Sri Abdul Kadir when
I was in Kota Baru, Kelantan, vac-
illating whether to obey Tan Sri
Wan Sulaiman’s request to return
to Kuala Lumpur or the directive
of the acting Lord President, Tan
Sri Abdul Hamid, to stay put in
Kota Baru.  Yes, we need experi-
enced judges in the higher judici-
ary who can think independently
and remain upright without be-
traying their conscience or sacri-
ficing justice for personal aggran-
disement.

For the purpose of posterity I think

Tan Sri
Abdoolcader Furious

“ H a m i d  H a d
No Right To Give
Me Any  Order”

ing what he thought to be wrong.
In a very inspiring way he stood
his ground,     “I did not care a straw
for death; but that I did care very
much indeed about doing wrong”.

Socrates believed fervently     that if
a man knew a thing was wrong
he should not do it and that those
who knew what was right should
always do it.

The greatest misfortune that
could befall a man was to do a
wrong deliberately and the great-
est crime a man could commit
against his state was to break the
laws knowingly.

Socrates was speaking about
obeying orders.  It is equally ap-
plicable to all the Judges of the Su-
preme Court who are of equal rank
and status, and the LP or the act-
ing LP, for that matter, is merely
the first amongst equals.

Tan Sri Abdul Hamid, with great
respect, had no right to give me
any order without my consent,
because to do so would impinge
on the independence of the Judges
of the Supreme Court.

Tan Sri Abdoolcader: Furious with such a
preposterous idea

Socrates: I did not care a straw for death...

q
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 shall begin by stating
that I agree with the
views expressed in the
Bar Council statement of

9 Oct 1988.

The first charge was for ‘staying
away and failing’ to attend the
Kota Baru Supreme Court sitting
scheduled for the 2 July 1988
‘without good reasons’.

The second charge was for ‘order-
ing Supreme Court judges Datuk
George Seah and Datuk Harun
Hashim to leave their duties at the
same Supreme Court hearing in
Kota Baru without good and valid
reasons’.

The Tribunal unanimously found
that the above two charges against

Tan Sri Wan Sulaiman had been
established.

Tan Sri Wan Sulaiman did ‘stay
away’ from the Kota Baru Supreme
Court sitting and he did order the
other two Supreme Court judges
to return to Kuala Lumpur for a
possible special sitting. There is
no dispute as to this. He had ap-
peared before the Tribunal and
had given his reasons. The Tribu-
nal held that the charge of ‘misbe-
haviour’ on these two counts has
been ‘proved against Tan Sri Wan
Sulaiman beyond reasonable
doubt’.

Although we have not heard the
arguments of Counsel for Tan Sri
Wan Sulaiman and the Attorney-
General, as the proceedings were
in camera, one can take it that the
law as to what constitutes ‘mis-
behaviour’ was dealt with in
depth at the hearing….

In paragraphs 14.2 through 14.9
of its Report, the Tribunal noted
the events in relation to the sus-
pension of Tun Salleh leading to
the Special sitting of the Supreme
Court on 2 July 1988, having ‘dis-
tilled’ the facts from the various
Press reports.

Two major events are clear, that

is, (1) the Ex Parte application be-
fore Ajaib Singh J which in the
mind of Tan Sri Wan Sulaiman
was ‘dragging on’ and (2) the Tri-
bunal proceedings which were
‘speeding along’.

These two events were the main
topic of conversation in all strata
of Malaysian society at that pe-
riod of time, especially among
members of the legal fraternity. No
one can deny that. The ‘state of
the Judiciary’ was a matter of na-
tional importance and still is.

Paragraph 14.10 recorded that
Tan Sri Wan Sulaiman said ‘...he
thought that the proceedings be-
fore Ajaib Singh J were “dragging
on”, particularly, as they took the
form of merely an Ex Parte Motion
for leave to apply an Order of Pro-
hibition ...’

The Tribunal accepted the evi-
dence of Tan Sri Wan Sulaiman
and in their assessment said (in
paragraph 14.40): ‘...it would be
naive indeed to conclude that this
Respondent’s conduct in cancel-
ling his flight to Kota Baru and
monitoring the proceeding in
Ajaib Singh J’s Court, was merely
to satisfy his curiosity.

He displayed a deep and continu-
ing interest in proceedings con-
cerning a friend and long time
senior colleague and whilst this

They were motivated to right a wrong

Dismissal Of Supreme CourtDismissal Of Supreme CourtDismissal Of Supreme CourtDismissal Of Supreme CourtDismissal Of Supreme Court
Judges Not JustifiedJudges Not JustifiedJudges Not JustifiedJudges Not JustifiedJudges Not Justified
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Tr ibunal ’s  F indings
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in order to remain in Kuala
Lumpur to monitor Ajaib Singh
J’s proceedings not out of curios-
ity.

He did so in order to be in Kuala
Lumpur to take appropriate ac-
tion to prevent a possible miscar-
riage of justice which was of na-
tional importance.

Tan Sri Wan Sulaiman’s motive
was not improper as the Tribunal
found. He was motivated by a
noble thought, to right a possible
wrong. His action was heroic.

In my opinion the conduct of Tan
Sri Wan Sulaiman did not amount
to ‘misbehaviour’. His dismissal
was not justified.

Datuk George Seah was charged
for ‘staying away and failing to
perform his duties at the Supreme
Court hearing scheduled for July
2nd 1988 in Kota Baru’. The Tri-
bunal, by a 4 to 1 decision found
that this charge ‘has been estab-
lished beyond reasonable doubt’.

I agree with the dissenting views
of one member of the Tribunal -
paragraph 16 of the Tribunal Re-

may be understandably humane
it was totally inexcusable espe-
cially in view of his status as a
Judge of the Supreme Court.

It is difficult to resist the inevita-
ble inference that he was indeed
actuated by an improper motive
and mindful that the standard of
proof is beyond reasonable doubt,
Tribunal so find.’

The Tribunal did not in its assess-
ment comment on the manner or
speed of the proceedings of the
Tun Salleh Tribunal when deal-
ing with what was called ‘the
third strand’, Tan Sri Wan
Sulaiman’s ‘improper motive’ in
cancelling his flight to Kota Baru
and remaining in Kuala Lumpur
to ‘monitor’ the proceedings in
Ajaib Singh’s Court.

This fact, in my view is a fatal mis-
direction in the minds of members
of the Tribunal.

These two parallel proceedings,
Tun Salleh Tribunal proceedings
and ‘Ajaib Singh’s Court hearing’,
stretching from the 28 June when
Tun Salleh filed his Ex Parte ap-
plication up to the Supreme Court
sitting on 2 July must also be seen
in the light of the appointment
and composition of the Tun Salleh
Tribunal and the objections of Tun
Salleh and the Bar Council and
also the reaction of the public. The
Tribunal did not comment on this
aspect.

Tan Sri Wan Sulaiman, like every
right thinking and decent
Malaysian was looking at the
events of these past days with
apprehension, to use an under-
statement.

I agree with the Tribunal’s find-
ing that Tan Sri Wan Sulaiman
cancelled his flight to Kota Baru

port.

The dissenting member was cor-
rect in holding that the Respond-
ent acted on the ‘direction; of Tan
Sri Wan Sulaiman in returning to
Kuala Lumpur. He then went on
to consider whether there was an
‘improper motive’ on the part of
the Respondent in disregarding
the instruction given by the Act-
ing Lord President, through Dato
Harun Hashim and concluded
that there was no such ‘improper
motive’.

I would further add that Datuk
George Seah acted spontaneously
and with the correct motive - that
is to be available in Kuala Lumpur
to prevent a possible miscarriage
of justice.

Like Tan Sri Wan Sulaiman and
all right thinking and decent
Malaysians, he was…’looking at
the events of these past days with
apprehension’.

The majority of the Tribunal quite
correctly identified the crux of the
matter in coming to their decision.
They referred to the dilemma of
Datuk George Seah: to answer ei-
ther the directive of Tan Sri Wan
Sulaiman ‘to return to Kuala
Lumpur as soon as possible to sit
on a matter not yet before the Court
or the other directive from the Act-
ing Lord President (made through
Datuk Harun Hashim) to remain
in Kota Baru and preside at a
scheduled sitting at which some
20 appeals (civil and criminal)
had been fixed for hearing’. They
concluded that ‘there was no
question but that the Acting Lord
President’s directive had over-rid-
ing effect’.

The majority members however
failed to consider the position of
the Acting Lord President.

To Right A Wrong

Case Against Datuk
George Seah

Comments On The
Tr ibunal ’s  F indings Five Different Hats
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Tan Sri Hamid was wearing ‘5
hats’. (See Box)  He was a ‘dis-
qualified person’.

The evidence before the Tribunal
showed that Tan Sri Hamid knew
of the proposed sitting in advance
and he did not directly instruct
Datuk George Seah to remain in
Kota Baru.

Tan Sri Hamid also knew that Tan
Sri Wan Sulaiman was in Kuala
Lumpur in readiness for the pro-
posed sitting. He did not directly
instruct Tan Sri Wan Sulaiman to
proceed to Kota Baru.

By failing to consider this crucial
point the majority members mis-
directed themselves in coming to
the conclusion that the conduct of
Datuk George Seah amounted to
‘misbehaviour’.

Datuk George Seah acted correctly
‘in flying in the face of the Acting
Lord President’s directive (given
through Datuk Harun Hashim)’.
He responded to the directive of
Tan Sri Wan Sulaiman to prevent
an injustice.

In my opinion the conduct of
Datuk George Seah did not
amount to ‘misbehaviour’. His
dismissal was not justified.

The cardinal principle in the
administration of justice is
that ‘justice must not only be
done but must be manifestly
seen to be done’. Thus any
judge or arbitrator appointed
to determine any conflict or
to judge a matter must me-
ticulously avoid being in a
position of conflict.

Tan Sri Hamid was clearly in
various situations of conflict.
He was wearing 5 ‘hats’:

Five Different Hats

• as Chief Justice of Malaya,
• as acting Lord President af-

ter the suspension of Tun
Salleh,

• as chairman of the Tribunal,
• as a material witness in two

of the charges against Tun
Salleh and,

• as the Defendant in the ap-
plication of Tun Salleh to
prohibit the Tribunal from
proceeding.

Chooi Mun Sou

“The effect of the whole Second Tribunal was to remove two
Judges — Tan Sri Datuk Wan Suleiman Pawan Teh and Datuk
George Edward Seah Kim Seng and reinstate the other three.
But the 5-man Second Tribunal was not unanimous in its find-
ings.  At least two members had doubts and did not recom-
mend removal. One even held that in the case of Datuk George
Seah that guilt was not even established!

But that did not matter. The decision was by majority vote.
Like a trial, not an inquiry.

And two of the bravest and most honourable men in the his-
tory of the Malaysian judicial system were simply thrown off
the Bench.”

~ Excerpt from May Day For Justice (1989 : 235)

May Day for Justice can still be purchased from:

Pacifica Publications
Suite 2B, 2nd Floor, Rumah Rohhas, 61 Jalan Raja Abdullah,
Kampung Baru, 50300 Kuala Lumpur
Tel: 603-2691 7110    Fax: 603-2691 7130
Email: justice@tm.net.my

Bravest And Most
Honourable Judges

Chooi Mun Sou is an Advo-
cate and Solicitor of the Ma-
layan High Court. He has also
served as Treasurer of the
Aliran Trust Board. This ar-
ticle is based on the second half
of a paper which Chooi pre-
sented on 4 November 1988
soon after the judicial crisis
had rocked the nation. The
first part of his article had dis-
cussed the dismissal of the
Lord President, Tun Salleh
Abas.

q
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n view of certain specific
findings of the Tribunal
and on evidence pres-
ently available to it,

however, the Bar Council feels
compelled to make the following
observations in respect of the rep-
resentation made by Tan Sri
Hamid Omar, the Acting Lord
President, to His Majesty the Yang
Di Pertuan Agong on July 5, 1988.

It is plain from the evidence that
the representations were factually
inaccurate in a number of respects.
The representations were hastily
drafted and omitted relevant facts.

In his representations the Acting
Lord President stated that Tan Sri
Wan Suleiman had failed to leave
Kuala Lumpur for Kota Bharu to-
gether with Datuk George Seah
and Datuk Harun Hashim even
though he had been booked on the
same flight.

However, the evidence of Datuk
Harun Hashim clearly showed
that as early as June 30, 5 days
before the representations were
drafted, Tan Sri Wan Suleiman
had arranged to take the later
evening flight.

In paragraph 4 of the representa-
tions, the Acting Lord President
stated that he was informed of Tan
Sri Wan Suleiman’s absence on
Datuk Harun’s arrival at Kota
Bharu on the morning of July 1.

The evidence shows that Datuk
Harun only informed the Acting
Lord President of Tan Sri Wan
Suleiman’s absence in the evening
at about 5 pm.

These discrepancies are indica-
tive of haste and failure on the part
of the Acting Lord President to
properly verify the facts which
formed the basis of his serious al-
legations against the five Judges.

In his representations the Acting
Lord President said that he “never
allowed or was informed or had
any knowledge of the sitting con-
vened by Tan Sri Wan Suleiman”
on July 2.

The evidence of Encik Haidar, the
then Chief Registrar, shows that
as early as 8.30 am on the same
day the Acting Lord President
had anticipated the possibility of
Tun Salleh’s counsel making ur-
gent application to the Supreme
Court and had instructed Encik
Haidar that the Registry of the Su-
preme Court was not to take any
action on any such application
without first taking directions
from him.

Later at about 12 noon, upon be-
ing informed by Encik Haidar that
an urgent application had been
made to the Supreme Court, the
Acting Lord President instructed
him that the Court staff should not
be involved and the Court room

be not made available to the five
Judges.  Tan Sri Hamid bin Omar
further expressly instructed Encik
Haidar to keep the Supreme Court
seal under lock and key.

In this light it would seem that it
was less than forthright on the
part of the Acting Lord President
to state that he was “never al-
lowed or was informed or had any
knowledge of the sitting con-
vened” when he had not only an-
ticipated the sitting but also taken
steps to obstruct the said sitting
of the Supreme Court.

In his representations the Acting
Lord President seems to have em-
ployed phraseology which gives
the impression that the five Su-
preme Court Judges had given a
final order as opposed to an in-
terim order prohibiting the Tun
Salleh Tribunal from giving His
Majesty the Yang Di Pertuan
Agong its Report.

Contrary to the allegation that the
Judges “took the seal from the Su-
preme Court Registry even though
the office was closed and the of-
ficers had gone home” the evi-
dence before the Tribunal estab-
lished that the Judges in fact had
never gone into the Registry or in
any way handled the seal.

The Acting Lord President further
gave the impression that Tan Sri
Wan Suleiman’s personally sign-

1988 JUDICIAL CRISIS
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ing the Order was improper.
Clearly this was designed to indi-
cate bias on the part of Tan Sri
Wan Suleiman towards the Appli-
cant.  However, it is widely ac-
cepted that in urgent cases, it is
normal for judges to do so.

In this regard, even the allegation
that the convening of the Supreme
Court within half-hour was im-
proper reflects poorly on Tan Sri
Hamid as it is a fundamental and
obvious principle of law that mat-
ters of urgency must be dealt with
expeditiously.

It is apparent that the grounds
upon which the Acting Lord Presi-
dent relied to found the allegation
of conspiracy were misconceived.
Even giving the worst possible
construction to the facts, there
could be no basis to support such
an allegation.

Paragraph 7 of the representa-
tions also contained reference to
rules of procedure in relation to
Appeals which were alleged to
have been breached.  It did not
mention that the sitting was in re-
sponse not to an appeal but an
urgent application.  This repre-
sentation was, therefore, not only
incorrect but also insufficient as
it failed to refer to the relevant
rules in relation to urgent appli-
cations.

On the face of it, it is clear that in
making the representations, Tan
Sri Hamid failed to exercise the
caution and prudence expected of
a holder of high judicial office.

As already mentioned, the Acting
Lord President was a litigant in
the application before the Su-
preme Court and that despite this,
having anticipated the applica-

tion, he took active steps to ob-
struct the due process of law.

The Bar Council also notes that in
theTribunal, Tan Sri Hashim bin
Yeop Abdullah Sani disqualified
himself on the ground of likeli-
hood of bias, thereby adding
weight to the Bar Council’s objec-
tion to Tan Sri Hamid’s involve-
ment in the proceedings concern-
ing Tun Mohd Salleh bin Abas.

In the circumstances it is the
view of the Bar Council that Tan
Sri Hamid’s continued presence
as a member of the Bench is un-
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Hamid Omar:
Bar Council objected
to his involvement
in the proceedings concerning
Tun Mohd Salleh Abas

healthy and seriously compro-
mises the integrity of the Judici-
ary. The Malaysian Bar reaffirms
its call for Tan Sri Hamid to im-
mediately resign his position as
Acting Lord President, Chief
Justice and Judge of the Supreme
Court of Malaysia.q



Aliran Monthly : Vol.24(8) Page 40

irstly, the aftermath of the suspension of
the Lord President, Tun Salleh Abas,     un-
fortunately     prevented the learned judge
from being the first LP to preside over a

historic coram of nine judges of the Supreme Court
to hear the long-awaited     UMNO 11 appeal. Indi-
rectly, the full bench of the Supreme Court was
stopped from hearing and determining the validity
and legality of the controversial 1987 UMNO Presi-
dential election.  The outcome of that decision would
have     decided who would have become the legiti-
mate Prime Minister of Malaysia. By convention, the
Yang Di-Pertuan Agong would invite the President
of UMNO to form the Executive Branch of the Gov-
ernment.  It is therefore clear to every member of
UMNO that in order to be eligible to be Prime Minis-
ter of the Government of Malaysia, he     had to be  le-
gitimately     elected the President of the Party.

Following the suspension of the LP,     the UMNO 11
appeal was subsequently heard and disposed of by
another panel of the Supreme Court consisting of
both Supreme Court and High Court judges and pre-
sided over by Tan Sri Hamid Omar.     The panel of
judges comprised:

• Tan Sri Hamid, acting LP and Chairman of the First
Tribunal set up to investigate the charges against Tun
Salleh.

• Tan Sri Lee Hun Hoe
• Tan Sri Hashim Yeop Sani
• Datuk Mohamad Yusof
• Datuk Gunn Chit Tuan

by Datuk George Seah
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