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New and more democratic political parties will emerge to replace
the current decaying parties
by Abang Benet
ver since Dr. Mahathir
Mohamad got the fright
of his life when Tengku
Razaleigh
Hamzah
came within a whisker of defeating him in the 1987 UMNO elections, UMNO has devised a system of electoral nominations
within the party that can only be
politely described as “innovative”
since it is designed exclusively to
benefit the UMNO President and
those whom he favours. A
brainwave of Dr. Mahathir, the
system requires anyone who
wants to stand for party elections
to garner a minimum percentage
of total nominations before they
are eligible to contest. This is quite
unlike previous electoral procedures in UMNO (i.e. before 1987)
in which anyone wanting to contest any party post simply needed
one or two nominations from any
UMNO division.

E

Under this “innovative system”,
those wanting to contest the
UMNO Presidency have to first
garner 30 per cent of the nominations from the 191 UMNO divisions, i.e. 58 divisions. Aspirants
for the posts of Deputy President,
Wanita Chief and UMNO Youth
Chief have to garner 15 per cent
of total nominations (39 divisions); Wanita Deputy Chief and
UMNO Youth Chief (29 Divi-

sions); Vice-President aspirants 8
per cent of total nominations (20
divisions); etc. To reinforce this
system, albeit subtly, it is the
UMNO President who appoints
all UMNO liaison persons at state
level, thus giving all members an
advance indication of his preferences for divisional party leaders.
As well, the UMNO Supreme
Council has periodically passed
“unanimous resolutions” during
party election years directing that
there be no contests for top party
positions, ostensibly in an effort
to “preserve party unity”. And if
all this is not enough, the UMNO
President and Malaysian Prime
Minister – who has control over
official political patronage, the
police and the judiciary – may if
he so chooses use both a carrot-
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and-stick approach to keep any
potential UMNO challengers in
line. Anwar Ibrahim and his supporters chose not to stay in line
and soon found themselves on the
wrong side of Dr. Mahathir. In
other words, the deck is deliberately stacked against free contests,
and especially electoral challenges, to the UMNO President.

System
“ Worked

Has
We l l ”

UMNO and the rest of the BN believe that their innovative system
has “worked well”. After all, Dr.
Mahathir went unchallenged as
party president after setting up
UMNO Baru in 1987, heralding
in a long period of “welcome stability” to the party. Abdul Ghafar
Baba was challenged in 1993. But

EDITOR'S

NOTE

In this month’s lead story, Abang Benet declares
tongue-in-cheek that UMNO is good for democracy.
Indeed, all the political parties in Malaysia might
be swept aside by the tide of history and creeping
globalisation if, like their communist counterparts
of the former Soviet empire, they disallow contests
for top positions and debates of new ideas and visions.
The back cover story is the fourth instalment of
Datuk George Seah’s probe into the 1988 judicial
crisis. The sacking of the five Supreme Court judges,
along with the Lord President, was tantamount to
the suspension of the entire Court, he maintains.
The High Court decision involving legal custody
for the children of Shamala Sathyaseelan, whose
estranged husband had converted their children to
Islam without her consent, was a controversial one.
Rizal bin Chek Hashim discusses the conflicting
jurisdictions of the civil and syariah courts. Pushpa
Ratnam of AWAM looks at the same issue but via
the perspective of women’s rights. AM also carries
commentaries by the Bar Council, Sisters-in-Islam,
the MCCBCHS and the Malaysia Hindu Sangam.
Our problems are not simply a lack of democracy in
the parties nor an emerging syariah-civil courts conflict. K George reminds us that Malaysian workers
continue to be denied their right to organise and to
enjoy the benefit of collective bargaining.
Follow developments concerning Anwar’s health
and his appeal to the authorities to respect his right
to seek medical treatment abroad.
In Heart-to-Heart, we carry a call by Nik Nazmi, 22,
to have faith in the young to find their own way and
learn from their mistakes. We welcome more contributions from young readers.
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he quickly gave up during the
nomination stage of the contest
despite being the incumbent when
he realised he did not have a ghost
of a chance against Anwar
Ibrahim who was, at that time, Dr.
Mahathir’s “favoured” political
heir. Similarly, since Abdullah
Ahmad Badawi was the “favoured choice” of Dr. Mahathir to
succeed as Prime Minister, the
UMNO Supreme Council directed
that there should again be no contests for the top two party positions.
To ensure that the system continued to “work well”, powerful
UMNO bosses supportive of
Abdullah Ahmad Badawi turned
up the pressure on UMNO divisional delegates during the recent
party divisional meetings. They
made little secret in pulling out all
the stops to ensure that Tengku
Razaleigh (widely known as “Ku
Li”) was not nominated for party
president. No doubt, they wanted
to avoid any latent challenge exploding into a full-blown contest
for the UMNO presidency that
would have likely seen Abdullah
Ahmad Badawi, the electorally
unproven UMNO President, being
swept aside by Ku Li. In the event,
Ku Li was only nominated by his
own Gua Musang division while
the rest of the UMNO divisions
overwhelmingly
nominated
Abdullah, an achievement that
surely rivals the electoral accomplishments of Soviet Communist
Party General-Secretaries.
Similarly, UMNO’s “hottest” political
prodigy,
Khairy
Jamaluddin (albeit a youthful 28),
who also just happens to be the
UMNO President’s beloved sonin-law, also managed to become
UMNO Youth Deputy Chief when
178 divisions “nominated” him

Tengku Razaleigh: Concerted effort to
prevent his challenge

for the position — undoubtedly of
course, on merit. All other “not so- qualified” wannabe UMNO
Youth Deputy Chief challengers
to Khairy either drew single-digit
nominations or beat a dignified
retreat by putting on a brave front
declaring that they were standing
aside “for the sake of the party”.
Similarly, Rafidah Aziz and
Sharizat Abdul Jalil were “returned overwhelmingly” as
Wanita Chief and Deputy Chief
respectively. In consequence, the
only real elections that are currently “allowed” within UMNO
are the contests for the lesser posts
of Vice-President, Puteri Chief and
the Supreme Council.

No

More
Democratic
Contests

Such an innovative system has
engendered certain consequences.
Chiefly, the UMNO system of
democratic contest for party positions, which was once the only
system of democratic contest
within the country is now well
and truly buried. This means that
instead of the best, the brightest
and the most competent UMNO
party members rising through the
ranks, UMNO’s electoral culture
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apparently promotes the best connected, the brightest sycophant,
and the most electorally unproven
of UMNO members to go up the
political ladder. In the process,
political principles are overlooked, political performance is
untested, political ideas are
unexamined, political commitment to democratic civil society is
unaccounted for liberal democratic practices are cast to the
winds, and intense dissatisfaction
at the lack of internal party democracy is either ignored or contained.
Given the stacked deck, what really matters within UMNO today
is not meritocracy but rather unquestioning loyalty, political patronage and family connections.
To make matters worse, since free
contests are not really encouraged, what therefore happens is
that candidates resort to other
non-electoral approaches like
malicious “whispering campaigns”, money politics and
promises of future contracts/favours to boost and hopefully secure their UMNO candidacies.
And as in previous years, the
UMNO leadership has again this
year loudly denounced money
politics during UMNO elections
in its “unfailing” and “repeated”
attempts at reforming the party.
But one cannot see how UMNO’s
attempts at “internal reform” are
going to succeed when the very
essence of free contest and dynamic succession within the
party is sacrificed thus undoing
what the party leadership purports to promote.
Taking the lead from big brother
UMNO, other minor component
parties of the Barisan Nasional
like the MCA, the MIC, Gerakan,
the SUPP and the PBB have all

sought to introduce somewhat
similar forms of electoral controls
and hurdles to protect the incumbents from internal party challenges.
The MIC’s Samy Vellu did not take
kindly to the attempts by his
former deputy, Subramaniam at
political maneuvering to outshine
him, preferring instead to drop the
hardworking Subra from the MIC
2004 general election candidates’
list before he got too powerful. The
MCA tore itself into two, with both
factions ruthlessly engaged in fratricide in the run-up to party elections two years ago. Only Dr.
Mahathir’s direct intervention put
paid to both sides by imposing a
compromise formula that only
threatens to erupt again sometime
in the future. Gerakan recently
imposed a gag-order on all forms
of speculation about the future of
their gerontocrat leader, Lim Keng
Yaik. No doubt, no opportunity
will be available to any party
member to contest against Lim at
the next party elections. Instead,
some form of engineered succession will likely be arranged once
Lim “decides” to step down. The
SUPP’s George Chan often chides
his impatient deputy party leaders not to question his leadership
or his decisions. No doubt, this is
his way of pre-empting any electoral challenge even as he attempts to impose personal control
and discipline upon disgruntled
party leaders.
The PBB does it differently. When
a former PBB vice-president,
Abang Johari, successfully dislodged Adenan Satem, the then
“favoured” PBB Deputy President
from his party post in the late
1990s, PBB President and Chief
Minister Abdul Taib Mahmud
simply created a new party post,

Senior Vice-President, and appointed Adenan to the position.
Since then, Abdul Taib Mahmud
has slowly but surely demoted
Abang Johari within the state government hierarchy even as he
slowly but surely advanced the
political fortunes of Adenan
Satem, who is now federal Natural Resources and Environment
Minister.
In all the above circumstances, the
views of party members did not
amount to much. Nor was much
emphasis placed on open contests
to gauge political support, to test
competence, to promote meritocracy or performance as opposed
to sycophantic loyalty. Instead,
the existing authoritarian political arrangement in Malaysia
which puts an overwhelming concentration of power and patronage in the hands of the Prime Minister, Chief Ministers and the respective party leaders merely allows for the continuation of such
undemocratic practices, wherein
party members are only seen as
mere appendages of authoritarian, perhaps even feudal-minded
leaders.

Opposition
Parties
Also
Affected
And yet, this malaise does not
necessarily only affect UMNO
and other BN component parties.
Indeed, it affects key political parties from the opposition as well,
with its detrimental impact upon
democracy as equally pronounced as that among BN parties. This malaise thus contributes
to the larger Malaysian predicament of authoritarian governance
and the promotion of untested
persons in our political society.
This is evident within the DAP,
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where the long-standing leadership has, over the years, skillfully
eliminated all internal party opposition to ensure their continued
survival. The upshot of such
dominance is that the DAP is now
bereft of competent and visionary
second-echelon leaders. Never
mind that the party is currently
devoid of creative ideas on how
best to promote its cause of a
“democratic Malaysian Malaysia” within a multi-ethnic society
dominated by religious discourse
simply because it has not allowed
for any real contest of ideas
within the party. Nor has the party
countenanced any dynamic process of internal political succession. Thus, it is a no brainer to realise why its calls for democratic
and meritocratic reform within
larger Malaysian society often fall
flat.
Similarly, the PAS ulama leadership constantly make it a point to
promote themselves as fountains
of religious knowledge and paragons of religious virtue vis-à-vis
other ordinary members. So, while
PAS encourages “open party elections” (even for its women members, albeit within certain genderdefined limits), the ulama baldly
insist that the party be led by a
pious and ritualistic ulama theocrat (who inevitably is a man), irrespective of whether he has competence and progressive political
vision. Put differently, the PAS
ulama would have us believe that
they are the only ones best informed and positioned to interpret
God’s edicts and designs for society.

Society

Has

Changed

Despite diverse political views, all
these parties whether from the BN
or from the opposition share two

similarities. One, all of them practice a minimalist form of internal
party democracy. Two, all either
do not comprehend or refuse to
grapple with the fact that
Malaysian society has changed.
Thus, while they continue to
“champion the cause of the people”, they have not managed to
come to terms with the subtle, perhaps as yet imperceptible but
nonetheless inevitable, paradigm
shift within society that demands
new, more democratic approaches
in politics.
Today, police excesses are being
publicly scrutinised and questioned on an unprecedented scale.
Corruption is being openly discussed and criticised. Laws are
being re-evaluated for their consistency and applicability. The issue of preferential treatment is
being raised not only by nonBumiputeras but also by
Bumiputeras (led by Dr.
Mahathir) keen on being recognised for their competence and
meritocratic worth. Programmatic
politics and parliamentary performance is being emphasised instead of mere political handouts
and financial transfers during
elections. As well, competence and
professionalism within the
workplace is now primarily the
criteria for promotion. Many
Malaysians are also not merely
satisfied to remain silent and
cowed in the face of overwhelming political, economic, social,
cultural and religious pressures
upon their lives, the Broga Residents protests, the Kelantan Muslim apostasy cases being two recent but dramatic examples. And
while it remains true that much
in society remains the same, the
fact is that much in Malaysian
society is changing.

And yet our political parties do
not seem to recognise this in terms
of their internal party mechanisms
and processes. They carry on with
a nonchalant air of serene isolation, ignoring the tide of social
history in which democracy and
democratisation is now the dominant theme.
One cannot help but think of Eastern Europe in its communist
heydays when the communist
parties did exactly the same. Society changed but the political parties did not.
Instead, the communist parties
continued to deprive its party
members and citizens of free
choice and access to information;
continued to practice stern market and other social controls, continued to promote the idea that the
party and the State knew best. And
while individual leaders like
Gorbachev tried to promote
perestroika (restructuring) and
glasnost (openness), the communist parties were reluctant to truly
grapple with the major social
changes taking place as a consequence of creeping globalisation
and market integration. Eventually, the communist project in Eastern Europe collapsed dramatically under the accumulated pressures of social change, a lack of
credibility and a lack of public
funds.
While it would be wholly inaccurate to suggest that Malaysia’s
political parties currently share
the same fate, one cannot help but
observe certain similarities.
Globalisation and creeping market integration is putting pressure
upon Malaysian society and
changing it slowly but surely.
Globalisation demands transpar-
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ency and accountability. Market
integration demands that we raise
our standards and compete to survive. Globalisation demands that
we master international languages. Market integration demands that we look out from under our tempurungs to engage the
world with an open mind and an
iron will without losing a sense
of ourselves. Sadly, all our political parties fail to meet these demands within their own parties,
let alone within the public arena,
preferring instead to promote mediocrity within their ranks.

New
Dawn

Democratic
Beckons

Contest and competition provide
society with the meritocratic best
to lead it. The lack of the same ultimately leads to decay. Today, all
our leading political parties lack
democracy and they lack quality.
And all are in decay, even though
they deny it vehemently. So, the
more they continue in this mode
— led of course by UMNO and
the BN — the sooner shall the
whole edifice become utterly irrelevant to the needs of the market
and the desires of a society attuned to merit and competence as
a response to globalisation and
market integration.
And it is at this point when we
shall see the emergence of new
political parties more suited to the
demands of the market and the
multi-ethnic desires of the people.
They shall emerge at a historical
juncture to fill an undemocratic
power vacuum. And that’s when
we shall encounter a new democratic dawn.
UMNO today is good for democracy! q

CIVIL-SYARIAH CONFLICT

Justice

And

Jurisdictions

The Shamala Sathiyaseelan v. Dr Jeyaganesh C
Mograrajah (Muhammad Ridzuan) custody case
by Rizal bin Chek Hashim
hamala Sathiyaseelan
and Dr Jeyaganesh C
Mogarajah
(now
Muhammad Ridzuan)
married in Alor Star on November 5th,1998 in a Hindu temple
and duly registered their marriage
with the appropriate registry. In
2002, the marriage broke down after a sequence of events, including the husband’s conversion to
Islam and his taking a Muslim
wife. Three months after her husband’s conversion, Shamala filed
for divorce.

S

The High Court initially granted
Shamala the custody of her two
children, as is usually the case for
children below six. However, the
father, Ridzuan, obtained a custodial order (ex-parte) for the same
children from the Syariah Court
in Shah Alam. The custodial order was granted to Ridzuan
among others, on the basis that he
had converted to Islam and had
also converted the two children in
Islam. Shamala asserted that the
children’s conversion was carried
out without her knowledge or
consent.

Syariah
Issues
Warrant Of Arrest
In the same Syariah court proceedings a warrant of arrest was issued against Shamala for her failure to attend the Syariah Court.

To this issue Faiza Tamby Chik J,
in his Judgement of 11 September
2003 for the Originating Summons (S8-24-3586-02) filed by
Shamala, responded:
On 27 March 2003 the same
Syariah Court issued a warrant of
arrest against the plaintiff/wife
for failure to attend the said
Syariah Court. I cannot understand why the said Syariah Court
whose jurisdiction is territorial
and over matrimonial disputes
involving Muslim marriages only
can issue such a warrant. I am of
the opinion that it is unconstitutional for the said Syariah Court
to issue the warrant of arrest
against the Plaintiff/Wife. In any
event the order for Warrant of Arrest has been stayed by the court
on 17 April 2003 pending the outcome of Saman Pemula No. S8-24297-2003.
Pursuant to the Syariah Court
Order, using the weekend custody
given by the Civil Court, Ridzuan
took the two children to keep them
indefinitely. Shamala was allowed to visit the children while
Ridzuan, leaning against the
Syariah Order (which has no jurisdiction over Shamala) kept the
children.
Shamala then filed an application
for leave to commence a committal proceeding on Ridzuan on 27
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May 2003 on the basis that
Ridzuan had failed to comply
with the interim court order dated
17 April 2003 when Ridzuan
a. failed to return the children on
25 May 2003
b. took the children out of Alor
Star District
c. failed to pay maintenance for
both children amounting to
RM500.00.

Civil Court Cites
Contempt
On 11 September 2003, the Civil
Court cited the Defendant (husband) for contempt and ordered
that the children be returned to the
Plaintiff (wife). The Civil Court
also declared that the Syariah
Court order was not binding on a
non-Muslim and set aside the
warrant of arrest issued by the
Syariah Court.
Subsequent to this High Court
decision, Shamala applied to the
Cvil High Court for a declaration
that the conversion of the minor
children to Islam was a nullity. On
13 April 2004, the Court dismissed
Shamala’s application on the
ground that the Civil Court did
not have the jurisdiction to hear
the matter and only the Syariah
Court could adjudicate on such
matters. Further, the learned Judge
agreed that Shamala did not have

the locus to appear in the Syariah
Court.
The custody application which
was filed on 31 December 2002
was finally heard by the Court
where the parties had filed written submissions. The High
Court, on 20 July 2004, gave
joint custody to Shamala and
Ridzuan but the care and control over the childrens’ daily life
were given to Shamala subject
to a ‘caveat’ – that is, if the Plaintiff (wife) taught her articles of
faith to the children or made
them eat pork then she would
lose the right to actual custody
of the children

Trapped
Between
Jurisdictions
This decision created some concern over the fairness of our court
system especially where litigants
are trapped between or confined
to only one of concurrent jurisdictions. If one does not have locus
in one of the jurisdictions where a
suit is heard, can a fair trial be discharged?
As such, Shamala and Ridzuan
should litigate their case in a court
room where both have equal rights
and can be heard according to
laws applicable to both, as has
been clearly stated thus by Article
8 of the Federal Constitution:
1 ) All persons are equal before
the law and entitled to the
equal protection of the law.
2) Except as expressly authorized by this Constitution, there
shall be no discrimination
against citizens on the ground
only of religion, race, descent
or place of birth in any law or
in the appointment to any office or employment under a
public authority or in the ad-

ministration of any law relating to the acquisition, holding
or disposition of property or
the establishing or carrying on
of any trade, business, profession, vacation or employment.
A lay observer of this case might
wonder whether Article 8 of the
Federal Constitution has been
breached. Clearly, the rights of
one party are unprotected under
the Syariah Laws.
Returning to the crux of the issue,
that is the custody application, the
laws of both jurisdictions seem to
be in tandem.
Section 5 of the Guardianship of
Infants Act 1961 states that:
(1) In relation to the custody or upbringing of an infant or the administration of any property
belonging to or held in trust for
an infant or the application of
the income of any such property, a mother shall have the
same rights and authority as
the law allows to a father, and
the rights and authority of
mother and father shall be
equal.
(2) The mother of an infant shall
have the like powers of applying to the Court in respect of
any matter affecting the infant
as are possessed by the father.
Section 88 of the Law Reform (Marriage and Divorce) Act 1976 states
that:
(1) The court may at any time by
order place a child in the custody of his or her father or his
or her mother or, where there
are exceptional circumstanced
making it undesirable that the
child be entrusted to either parent, of any other relative of the
Aliran Monthly : Vol.24(7) Page 8

child or of any association the
objects of which include child
welfare or to any other suitable
person.
(2) In deciding in whose custody
a child should be placed the
paramount
consideration
shall be the welfare of the child
and subject to this the court
shall have regard(a) to the wishes of the parents of
the child; and
(b) to the wishes of the child,
where he or she is of an age to
express an independent opinion.
(4) Where there are two or more
children of a marriage, the
court shall not be bound to
place both or all in the custody
of the same person but shall
consider the welfare of each independently.

The Mother Is
Favoured But . . .
According to Syariah Laws, custody or hadanah of a child (defined
by Syariah Court practice as one
who is below the age of seven) is
provided by Section 81 of the
Undang-Undang Keluarga Islam
(Wilayah-Wilayah Persekutuan)
1 9 8 4:
(1) Tertakluk kepada Seksyen 82, ibu
adalah yang paling berhak dari
segala orang bagi menjaga anak
kecilnya dalam masa ibu itu
masih dalam perkahwinan dan
juga selepas perkahwin-annya
dibubarkan.
Despite the above provision,
which favours the mother in any
custodial application, a very
heavy caveat is placed on a situation where a non-Muslim parent
is involved. According to Section
82 of the same Act;

Seseorang yang mempunyai hak
mendidik seseorang kanak-kanak,
adalah berhak menjalankan hak
terhadap hadanah jika

Chik J in his 11 September 2003
decision:

The provisions in Section 88 (2) of
the Law Reform (Marriage and Divorce) Act 1976, which gives paramount consideration to the welfare of the children, must be the
beacon by which one evaluates
the rights and appropriateness of
orders granted to the litigating
parties.

What is before me is a dispute involving a Hindu marriage between the plaintiff wife and the
defendant husband entered into
on 5 November1998. As the law,
statutory and case law stand today, the defendant husband’s obligation under the said Hindu
marriage will not and cannot be
extinguished or avoided by his
conversion to Islam. His wife’s application is under the Act. The
defendant husband by converting
to the Islamic faith is in effect converting his marital status from a
monogamous marriage to a polygamous marriage. Under Section 51 of the Act the defendant
husband cannot file a divorce petition against his unconverted
plaintiff wife who remains a
Hindu. She remains his wife
though a non-Muslim. Only she
may petition for divorce on the
ground that the defendant husband has committed a matrimonial offence by his conversion to
Islam. I am of the opinion that the
defendant husband, now a Muslim though, cannot file a petition
for divorce against his plaintiff
Hindu wife, can take another
wife-a Muslim wife because the
defendant husband being a Muslim is now practicing a polygamous marriage. His wife by
Hindu rites remains his wife. He
has to support her and the children until and unless the civil
marriage is dissolved and the petition for dissolution of that Hindu
marriage may only be presented
by the unconverted wife under
Section 51 of the Act.

As for the failed marriage between Shamala and Ridzuan,
and the latter’s conversion to
Islam, the law is clear and well
defined as stated by Faiza Tamby

The above situation gives rise to a
problem that may be summarized
thus. First, the civil marriage is
very much alive unless it is
brought to an end by the

a. dia adalah seorang Islam;
b. dia adalah sempurna akal;
c. dia berumur yang melayak-kan
dia memberi kepada kanakkanak itu jagaan dan kasih saying yang mungkin diperlukan
oleh kanak-kanak itu;
d. dia berkelakuan baik dari segi
akhlak Islamiah; dan
e. dia tinggal di tempat di mana
kanak-kanak itu tidak mungkin
menghadapi apa-apa akibat
buruk dari segi akhlak atau
jasmani.
Therefore, it was not surprising
that the Syariah Court decided to
give custody to Ridzuan upon his
application.

The

Children

In the matter regarding Shamala
and Ridzuan, the true victims,
my opinion, are their children.
If the parties should put emphasis on these more fragile victims,
and if we erase the word
‘Hindu’ or ‘Muslim’ from the
relevant portions of the texts of
their case, the priorities would
be much clearer.
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unconverted
spouse.
The
unconverted spouse, so long as he
or she chooses to be so, shall remain the unconverted husband or
wife. The converted spouse, in this
case a Muslim, cannot do anything. Second, the converted
spouse cannot obtain a divorce at
all.
On the issue of the conversion of
a spouse in an Islamic marriage,
by Section 46 (2) of the Akta
Undang-Undang Keluarga Islam
(Wilayah-Wilayah Persekutuan)
1 9 8 4:
Jika salah satu pihak kepada
sesuatu perkahwinan bukan Islam
memeluk agama Islam, maka
perbuatan yang demikian tidak
boleh
dengan
sendirinya
berkuatkuasa
membubarkan
perkahwinan itu melainkan dan
sehingga disahkan sedemikian
oleh Mahkamah.
Again, and it may surprise many,
the approaches of both jurisdictions seem to be in tandem: the
marriage does not dissolve instantaneously upon the conversion of
one spouse but requires an affirmative order from the respective
courts.

Joint

Custody

Finally, the 20 July 2004 High
Court decision gave joint custody
to Shamala and Ridzuan, but gave
daily care and control of the children to Shamala alone subject to
the ‘caveat’ already mentioned
earlier.
Law practitioners may find the
caveat unusual especially if they
were to consider the provisions of
Article 121 of the Federal Constitution which provides that the
High Court, and Courts Subordinate to it, shall have no jurisdic-

tion over any matter over which
the Syariah Court has jurisdiction.
Harun Hashim SCJ, in Mohamed
Habibullah bin Mahmmod v
Faridah bte Dato’ Talib (1993) 1
CLJ 264 (p. 268), said:
it is obvious that the intention of
Parliament by Art. 121 (1A) is to
take away the jurisdiction of the
High Courts in respect of any
matter within the jurisdiction of
the Syariah Court. Dalip Kaur V
Pegawai Polis Daerah, Balai Polis
Daerah Bukit Mertajam & Anor. I
am therefore of the opinion that
when there is a challenge to jurisdiction, as here, the correct approach is to firstly see whether the
Syariah Court has jurisdiction and
not whether the State Legislature
has power to enact the law conferring jurisdiction on the Syariah
Court.
Article 121 of the Federal Constitution clearly spells out the separation of powers and jurisdiction
of the Civil and Syariah Courts. If
the Civil Court transgresses on
the jurisdiction of the Syariah
Court by enforcing caveats on the
practice of Islamic teaching,
would it not seem that the Civil
Court is taking on the role as the
custodian of the Syariah Laws? If
the Civil Court were to do so
would it not breach the philosophy behind Article 121 of the Federal Constitution?
In view of the conflicting predicaments discussed above, it is my
humble suggestion that current
laws pertinent to them should be
carefully reviewed. q
Rizal bin Chek Hashim is an
Advocate & Solicitor, High
Court of Malaya.

Continued from page 18
assault and thus seek to ‘marry
off’ their daughters even earlier
than is customary to save family
honour. Girls are increasingly being married to anyone who can
pay a bride price, which can put
the child brides at risk of abusive
spouses.

The
Government
Of
Sudan’s
response
On 17 July 2004, the Sudanese Justice Minister Ali Mohamad Osman
Yasin announced that three committees - for each of Darfur’s three
states and comprising women
judges, police officers and legal
consultants - would investigate
accusations of rape and help victims through criminal cases. Amnesty International is concerned
that in the past, Sudanese who
have come forward to report
abuses were punished, whilst no
action was taken against the perpetrators.
At the launch of Amnesty International’s report in Beirut on 19
July 2004 Mohammed Bakhit, the
Sudanese Ambassador to Lebanon denied the existence of rape
in Darfur: “If there were cases of
rape in Darfur they would not exceed two cases, “ he stated.
However, Amnesty International
continues to receive new reports
of abductions and sexual assault
in Darfur: on 27 July, the UN reported that dozens of women and
girls under 15 years of age had
been raped by Janjawid militia in
and around Sisi camp for internally displaced persons in West
Darfur. On 1 August seven girls
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were reportedly attacked when
venturing outside Swani camp,
also in West Darfur, to collect firewood. All but one later escaped:
the whereabouts of the abducted,
newly married, 20-year-old
woman remain unknown.

The
International
Community’s
Response
Individual states and regional institutions such as the African
Union, the League of Arab States
and the European Union, have all
denounced the human rights violations in Darfur. Humanitarian
relief is now reaching more people in need in Darfur and the refugee camps in Chad. Necessary
political, financial and technical
assistance to the African Union
ceasefire observer mission in
Darfur has increased and eight
UN human rights monitors are
being deployed to the region.
However civilians in Darfur continue to be attacked, intimidated
and arrested.
UN Security Council Resolution
1556 of 30 July 2004 has demonstrated increased world attention
to the plight of civilians in Darfur;
however, measures to address the
appalling human rights situation
remain sidelined. The resolution
fails, inter alia, to create an international Commission of Inquiry
to examine evidence of war crimes
and crimes against humanity including rape and other forms of
sexual abuse, as well as to investigate allegations of genocide. q
Kuala Lumpur-based Josef
Roy works as campaign coordinator with Amnesty International Malaysia
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Law And Equity Shuts Its
Doors On Women
The realities of a spouse’s conversion to Islam
by Pushpa Ratnam
s recently as 13 April
2004, the High Court of
Malaya (Family Division) in Kuala Lumpur,
in the case of Shamala a/p
Sathiyaseelan v Dr. Jeyaganish a/
l C. Mogarajah (Muhammad
Ridzwan bin Mogarajah), decided that the Court has no jurisdiction, competency and expertise
to make a ruling based on the declaration sought. Shamala had

A

sought a declaration that the conversion to Islam of her two young
children aged 2 1/2 and 3 1/3
years by her converted husband
is null and void.
The High Court’s decision, on 13
April 2004, that it does not have
the jurisdiction to hear Shamala
as her children were Muslims,
was akin to slamming the door
shut on her rights as a mother.
Shamala received the decision
with a real fear that she would
lose her children on 24 May 2004
to her Muslim husband. The last
we have heard about her was from
her solicitors informing us that
she had left home with her two
children.

Faults

In

The

Law

Discriminatory parental rights
As husband and wife, a legally
married couple has equal rights
to decide on matters pertaining to
the welfare of their children. The
law that supports such equal pa-
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rental rights is in Section 5 of the
Guardianship of Infants Act
1961 which says that in relation
to the custody, upbringing of an
infant and caring for its well being, a mother shall have the same
and equal rights and authority as
the law allows to a father.
The law also states that a child’s
long term well-being must include
determining the child’s education, health, religion and social
interaction, among others. Unless
there is a Court order to the contrary, it is opined that this position of equal parental rights must
stand.
What actually happened in the
recent court case and in AWAM’s
cases is that a woman stands to
lose custody and guardianship of
the children when her spouse
converts to Islam.
If this is the state of law, then we
suggest that every decision on
custody must also include guardianship for completion. Why must
a mother who has slogged very
hard to bring her children up with
a custody order then have to depend on the other parent to determine the child’s education, health
and religion. Besides, in a very
recent decision in April 2004, the

Court of Appeal maintained that
a father need not provide maintenance for his child once the child
has reached 18 years of age. In
such a situation, the mother usually continues to struggle to find
the means to support her child
through university or higher education single-handedly.

Violation Of The
Freedom
Of
Religion
As parents, both husband and
wife have a common responsibility towards their children to cultivate religious beliefs and to guide
the children in a particular spiritual way. Quite often these decisions are made before marriage
and in some cases at the time the
child is born, especially in mixed
(non-Muslim) marriages. The law
does not prohibit a person from
embracing any religion that they
feel comfortable with. This is entrenched in Article 11 of our Federal Constitution — where the
founders of this constitution had
guaranteed the Freedom of Religion to the citizens of Malaysia.
Hence, if, during a marriage, the
husband decides to convert to Islam or any other religion for that
matter, the wife has to respect his
wishes and accept his decision to
do so although it brings about very
unfair repercussions, especially
in some situations such as here in
Shamala’s case. The law does not
allow polygamous marriage
among non-Muslims. It does
within the Muslim faith. As much
as a woman may respect her husband’s wish to convert, she may
not wish to tolerate her husband
practising polygamous marriage.
It is opined that in the event a
spouse wishes to convert to a religion other than that which was

observed at the point of marriage,
it is only fair that the authorities
converting this person take the
initiative to inform the other
spouse, especially so when the
conversion is to Islam. We understand that the state of Negeri
Sembilan does observe this policy
in that the non-converting spouse
is informed of her/his spouse’s
conversion. In fact, there is an
urgent need to enact a law in the
Islamic State Enactments that requires the non-converting spouse
to be informed of the conversion
of the other spouse. It should also
be the situation that provisions in
the law are created to enable either spouse to divorce in the event
of conversion.
In so far as division of assets is
concerned, there is a need to protect a woman, who is usually on
the losing end. Towards this extent, we need further provisions
to protect their rights where their
joint assets are concerned. For example, should a man embrace Islam, and then decide to exercise
his polygamous right and marry
a Muslim woman, we would need
some certainty in the division of
assets, rights to EPF and anything
else of value. This would become
a concern only if the non-Muslim
wife does not exercise her option
under Section 51 and wishes to
remain his wife for personal reasons. The law, seen thus far, fails
to address this issue, and thus creates a penumbra in the area of social justice.

Lack Of
Divorce

Clarity In
Proceedings

Can a converting spouse divorce
his non-converting wife
Under Section 51 of the Law Re-
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form (Marriage and Divorce) Act
1976 a converting spouse cannot
divorce his non-converting
spouse. When a person wants to
divorce his or her partner in marriage, under Sec 54, the law demands that the court must have
regard to one of the following facts
showing irretrievable breakdown
of marriage. They are as follows:
1 . Commission of adultery
2. Intolerable behaviour
3 . Desertion for at least two
yearsand
4. Living apart for two years
Would a wife’s refusal to convert
to Islam amount to intolerable behaviour? We do not think so. The
only sub paragraph that may apply here would be when the parties have lived apart for two years
or more. The next question would
be — where would the now-converted spouse institute divorce
proceedings? Will it be in the
Syariah Court where only he has
locus to attend or will it be in the
civil court (which would be the
right forum)?
To add to the current state of nervous excitement in this particular
area of law, we now have a judgement by the Family Division Judge
in Shamala’s case saying that a
converting spouse cannot dissolve
his civil law marriage himself because the said marriage can only
be dissolved under the Law Reform (Marriage and Divorce) Act
1976 by his wife.
Who decides a child’s religion?
Constitution Art 12(4)
The English version of the Constitution states that the religion of
a person under the age of eighteen years shall be decided by his

parent or guardian. The Bahasa
version, on the other hand, states
ugama bagi seseorang yang berumur
kurang daripada lapan belas tahun
adalah ditetapkan oleh ibu bapa atau
penjaganya.
In Shamala’s case, her counsel
articulated his argument on the
strength of an earlier decision
Chang Ah Mee v Jabatan Hal Ehwal
Agama Islam, Majlis Ugama Islam
Sabah & Ors (2003) 5 MLJ 106
where it was decided that the term
“parent” must necessarily mean
both the father and mother (assuming that both are alive) and
therefore, to allow either parent to
choose the religion would invariably mean depriving the other of
their constitutional right under
Article 12(4).
AWAM is concerned with this
very narrow interpretation given
to the constitutional rights conferred to a mother in the Federal
Constitution and to the parental
rights granted in the Guardianship of Infants Act 1961 and seeks
clarification. If the judge is correct in his interpretation, then the
law must be amended forthwith.
It is opined that any interpretation
that falls under Part 2 (Fundamental Liberties) of the Federal Constitution should be given a wide
interpretation as liberties cannot
be interpreted narrowly.
We further state that in interpreting the law, a purposeful approach should be taken in that the
whole spirit of the legislation
should be considered.
Now which system do women in
similar predicament go to?
Firstly, under the 9th Schedule
List 2 of the Federal Constitution

it is said “ ... the constitution, organisation and procedure of
Syariah courts which shall have
jurisdiction only over a person
professing the religion of Islam ...”
Secondly, Section 46(2)(b) Administration of Islamic Law (FT) Act
1993 goes on to state that a
Syariah Court shall in its civil jurisdiction, hear and determine all
actions and proceedings in which
all the parties are Muslims.
The Syariah Court is designed to
hear matters in which all parties
are Muslims. As a non-Muslim,
Shamala cannot go before the
Syariah Court even if she wanted
to. The Civil Court would therefore remain the only existing forum accessible to her.
Unfortunately, in Shamala’s case
she was made to face the uncanny
reality — she does not have a
court to seek justice. No court
would uphold her constitutional
and parental rights. The legal
doors have shut on her face. Even
if the law has failed, one would
have thought that equity would
prevail but alas, even the doors of
fairness have been shut on her
face. All that this woman wanted
was to be treated fairly. She married legally, sought maintenance
for children legally, sought custody of her children legally and
has now sought a declaration for
the nullification of the conversion
in the same manner. Just like most
other women, she has been patient with the law but it is all to no
avail. Her children, who have
been with her since birth and who
have been Hindus since birth,
have been converted. It was a decision taken unilaterally by the
husband without the knowledge
and consent of his wife. This is
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an insult to Section 5 of the
Guardianship of Infants Act
1961, which talks about both parents having responsibility for a
child’s long term welfare, which
includes decisions such as a
child’s health, education and religion.
Effects on nonconverting spouse
One area of decision that can affect a non-Muslim mother is the
seeking of custody of her children.
Certainly the only rebuttable factor that can allow a custody decision against her would be the fact
that her children are Muslims.
Assuming that a non-Muslim
mother is given custody, how is
this mother going to bring up two
Muslim children in the manner
expected of her without having a
deeper understanding of the religion herself? What about her
rights to enjoy and share her own
religion and culture and socialise
with her children?
AWAM’s Proposed Reforms
Some areas of the law that need
urgent reforms are as follows:
1 . There must be clear and expressed provisions in all State
Enactments requiring the respective Majlis Agama’s to inform the non-converting
spouse of the intended conversion of the other spouse and
the conversion of their children
2. A marriage registered under
the Law Reform (Marriage and
Divorce) Act 1976 should only
end with a divorce under the
same legislation. To that extent,
amendments to the existing

laws are necessary to prevent
the converting spouse from
obtaining a divorce order in
the Syariah Courts without
first resolving all issues pertaining to his civil marriage in
the civil courts. For the sake of
certainty in the law, there must
be a provision stating that a
civil marriage is not dissolved
merely by reason of conversion
to Islam by a spouse.
3.

Custody Order must come
with Guardianship. A mother
who is given the right to decide the day-to-day activities of
a child should also be given the
right to determine the longterm issues affecting the child
such as health, education and
religious upbringing.

The law, as it stands, seems to suggest that custody only means
the right to have the daily care
and control of the child and
that the mother be given the
right and responsibility to
make decisions related to such
daily care. Guardianship, on
the other hand, means that a
parent has the responsibility
for the child’s long-term welfare and this includes both parents unless there is a court order that states otherwise.
4. Maintenance law must change
to accommodate the child’s
education till basic tertiary
level beyond 18 years of age.
5 . Section 51 must be amended to
facilitate the converting spouse
to file for divorce in the civil
court. (Currently, only the nonconverting spouse may petition for divorce.)
6. Amend Art 12(4) to define

“parent” as including both
wife and husband. Alternatively, amend the word to read
“parents”.
Conclusion
Let us not falsely presume that
Shamala’s is a one-off case. It is
most certainly not and we know
this for a fact as we continuously
receive telephone calls from
women telling us of the threats
that they receive from their husbands. They live in fear of their
children being taken away from
them. They go into hiding. The
manner in which the law is currently interpreted in disregard of
the constitutional rights of a
mother is causing a furore.
Shamala has since left home with
her two sons. None of us know
her whereabouts and it doesn’t
matter any longer. What else can
a woman in her position do? The
legal system has failed in its duty
to protect her.
When the Court invited and
sought the Attorney General’s
legal opinion on the issue of
nullification of the conversion
of Shamala’s children, Dato’
Azhar bin Mohamed advised
the court that the civil court had
no jurisdiction to hear the matter. Dato’ Azhar also recognised
the fact that Shamala does not
have a legal recourse in any
court in this matter and therefore will have to hope for intervention by Parliament. We hope
with all sincerity that — even if
there is such a lacuna (which
view we respectfully disagree
with) — the Attorney General
will take immediate steps to advise the Government on some reforms needed to protect the
rights of non-Muslim mothers.
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In the recent Election, the Prime
Minister’s clarion call was “Malaysia for Malaysians”. In line
with this spirit we urge the Prime
Minister to take immediate steps
to protct the rights of non-Muslim
women in these situations and to
restore the faith of these women
by legislating the relevant laws.
We need the support of all religious organisations, NGOs and
most importantly the government
to take immediate remedial steps
to protect non-Muslim women
from this form of violation.
AWAM on its part has consistently and for a long time brought
up this issue of one spouse converting to Islam. Lest it be misunderstood, AWAM is certainly not
against any party converting to
Islam. AWAM recognises the fact
that the choice of religion is one’s
constitutional right. But the issue
here is the impingement of the constitutional and parental rights of
a mother. It is with this in mind
that, over the years, AWAM has
consistently brought out this issue; but the pleas, the arguments
and the proposals from AWAM
fell on deaf ears. And as a result,
women like Shamala have lost
their parental and constitutional
rights. Is this going to be the last
case? Certainly not. There will be
many more Shamalas who will
face the same plight. What more,
the judgment of the High Court
adds a stamp of authority for this
kind of action. It is time the law is
amended to stop such a blatant
miscarriage of justice and fairness. q
Pushpa Ratnam is the Legal
Advisor of All Women’s Action Society (AWAM)
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Good Pronouncements
Must Provide Remedies
No mother whose only wish is to bring up her
children should have her rights diluted.
he High Court decision
in Shamala’s case concerning custody and related matters, as reported
in the press on 21 July 2004, contains a number of positive pronouncements; but effective and
practical solutions or remedies
remain at large.

T

In granting joint legal custody to
both parents — and actual custody, care and control of the children to the mother — the learned
Judge took cognizance of the paramount importance of the interest
of the children, as well as the implication of Section 5 of the
Guardianship of Infants Act 1961.
The court further held that one
parent could not convert a child
without the consent of the other,
that there was no “automatic conversion” in the circumstances,
and that a conversion without the
consent of a parent was not binding on that parent. The Judge also
held that both parents “have to
discuss and agree on issues concerning their children’s education
and also on the choice of their religion” and that neither parent
should be totally excluded from
such decisions.
These are positive judicial pronouncements which can and
should be further developed.
The same principles ought to

have been applied in the earlier
decision concerning the status
or validity of the unilateral conversion of the children by the father.
Good pronouncements need to be
translated into actual remedies if
they are to afford effective protection of one’s rights. Apart from
the order of custody of the children and of their maintenance, the
decision in Shamala’s case falls
short in this respect. For example, while both parents’ right of
joint guardianship is recognized
by the court, it is not given effect
to. While it is held that the choice
of religion for a child must be
made by way of a joint decision of
both parents, Shamala is nevertheless left to live with the consequences of a unilateral decision.
The quandry is caused by the
court’s earlier refusal to assume
jurisdiction when it was asked to
declare void the unilateral conversion of the children. Once that position is taken, situations will
arise where a wrong is left without a remedy.
There are further practical difficulties arising out of the manner
in which the custody order is
given, for it is granted on condition that the mother would lose
custody right “if there are reasonAliran Monthly : Vol.24(7) Page 15

able grounds to believe that she
would influence the children’s
present religious beliefs”. How
would this translate into practice?
Would, for instance, the practice
of her religion in her own house
amount to an influence over the
children? If her children ask her
questions concerning religions, as
growing children often do, is she
expected to say that she cannot
discuss the subject with them?
Why should she be subjected to
such unnatural restrictions when
a unilateral conversion is not
binding on her?
The court has, quite correctly, criticized the conduct of the father in
trying to avoid his responsibilities. Unfortunately, he is allowed
to succeed, at least partially, in
thwarting the legitimate rights of
the mother.
The Bar Council hopes that highly
unsatisfactory situations such as
this will be rectified either by further judicial interpretation or by
legislative amendment. No
mother whose only wish is to
bring up her children should have
her rights diluted, let alone be
driven to despair.
Yeo Yang Poh
Vice-Chairman
Bar Council

Sisters-in-Islam:
Federal Court must
resolve conflicting
jurisdictions
between civil
and syariah courts

W

e are disappointed with the Federal Court’s
decision in not dealing with major constitutional issues regarding freedom of religion.

The Federal Court, as the highest court of the land,
cannot abdicate its responsibility to resolve the conflicting jurisdiction between civil and syariah courts
on matters relating to freedom of religion .
Both courts could claim jurisdiction on this issue.
However, the growing trend shows that the civil
courts are not exercising their jurisdiction over cases
involving the freedom of religion by throwing them
back to the syariah courts for adjudication.
The civil court is, therefore, not providing redress to
aggrieved parties to exercise their right under Article 11, which guarantees freedom of religion.
Sisters-in-Islam is concerned that when it comes to
areas of conflict between civil law and syariah matters, the civil courts are increasingly reluctant to deal
with these issues, for whatever reason.
Freedom of religion is a fundamental tenet of Islam.
Sisters-in-Islam urges the Federal
Court to take a brave and principled
stand to uphold Article 11 of the
Federal Constitution and Article 18
of the Universal Declaration of Human Rights.

MCCBCHS:
Protection must
be given to
minority religions
he latest decision by Yang Arif Justice Dato
Faiza bin Hj Thamby Chik is the last straw
in a series of decisions that have systematically emasculated the civil courts vis-a-vis
the syariah courts.

T

We now have a situation in Malaysia where a nonMuslim parent can have her children converted
against her will by her estranged husband. She can
get a binding Court Order granting custody over
her children, but it is worth no more than toilet paper if the husband gets a subsequent syariah Court
Order. The authorities concerned are seen to support the parent who hops jurisdictions in this manner but only where that parent is converting those
children to Islam. When the non-Muslim parent
complains, the Courts direct them to Parliament.
The Yang Di-Pertuan Agong is the fountain-head of
Justice in Malaysia, and his Justice is administered
through the Courts — not through Parliament. Parliament is where the rule of the majority prevails;
the Courts are where minorities come for justice.
The Malaysian Consultative Council of Buddhism,
Christianity, Hinduism and Sikhism (MCCBCHS)
is aghast at the situation we find ourselves in now.
Protection must immediately be given to those from
minority religions in Malaysia on an urgent and
immediate basis.
Far too many non-Muslims are needlessly suffering. The brave lady, Ms Shamala Sathyaseelan, is
the latest victim. How can her children be converted
to another religion against her will? Action must be
taken now — words are no longer sufficient.
Both she and the children have feelings. They cannot be torn apart, separated and converted to another religion in such an inhumane manner.
Sardar Harcharan Singh
President, MCCBCHS
14 April 2004

Sisters-in-Islam
23 July 2004
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Can Her Children Be
Taken Away Any Time?
Is the High Court forcing a Hindu mother
to bring up her children as Muslims?
n 21 July 2004 the High
Court granted joint legal
custody of their children
to Shamala Sathyaseelan and her estranged husband
Dr. M Jayaganesh @ Muhammad
Ridzwan. Actual custody, care
and control was given to the
mother with the proviso that this
would be lost if she taught the articles of her own faith to the children or made the children eat
pork. The father was given the
right of access to visit the children
on alternate Saturdays between
1.00 pm to 2.00 pm and on Sundays between 1.00 pm to 2.00 pm.
The father is not to remove the children from Alor Setar. The father is
to pay the wife maintenance
amounting to 20 per cent of his
monthly income for the children
plus medical fees and education
expenses on production of receipts. The custody rights and
maintenance are to continue until the children are 21 years old
but may be varied if the children
cease to be Muslim when they are
18 years old.

O

In this case, a Hindu man married a Hindu woman in a Hindu
temple marriage and brought up
the children born during the marriage as Hindus. The Hindu man
converted to Islam and secretly

converted their two children,
aged 4 years and 2 years, without
the consent of Shamala, his wife,
the children's natural and lawful
mother. The High Court previously decided that only the
Syariah Court could decide if this
conversion was valid.
The Malaysia Hindu Sangam
sympathises with the predicament Shamala Sathyaseeelan and
her two children now face.
Though given actual custody and
joint legal custody of her children,
Shamala is still living in fear – her
children can be taken away from
her any time if it is thought she is
“teaching” her own children the
articles of her faith. The High
Court is effectively forcing a
Hindu natural and lawful mother
to bring her children up as Muslims. The High Court is implicitly
restraining the exercise by the
Hindu mother of her own religious freedom.
The learned judge himself adversely commented in open court
on the fact regarding the children’s conversion to Islam by their
muallaf father without notice to or
permission from the mother. By
previously refusing to grant a declaration that the conversion of the
children to Islam was contrary to
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law and now putting an onerous
caveat on the custody order which
indirectly jeopardizes the mother’s religious freedom, the High
Court’s decisions in this case create serious practical problems for
this family. The Malaysia Hindu
Sangam fears that the children
may be taken away any time by
Kedah Syariah Enforcement officials acting pursuant to the secretive custody orders obtained without notice to the mother by the
muallaf husband in the Kedah
Syariah Court.
The Malaysia Hindu Sangam is
concerned that the teaching of
Hinduism to ‘Muslim’ children
(though we do not agree the children are Muslim) is considered
wrong by the High Court. Surely,
in these difficult times, the way
forward to greater harmony
among religions is for all children
to be taught the essentials of all
the major religions.
The Malaysia Hindu Sangam repeats its call for all State Governments and the Federal Government to urgently undertake a review of this situation in consultation with all relevant parties. The
relationship between syariah
courts and the civil courts in this
country must be revisited and systems that are fair to Muslims and
non-Muslims and guarantee our
fundamental Constitutional safeguards to religious freedom must
be formulated without delay and
implemented as soon as possible
to avoid further injustice.
Datuk A.Vaithilingam
President
Malaysia Hindu Sangam

INTERNATIONAL

Surviving

Rape

in

Darfur

by Josef Roy
undreds of women and
girls from Darfur, Sudan
have testified to Amnesty
International of mass
rape, perpetrated by members of
the
government-backed
‘Janjawid’ militia and some government soldiers. Having fled the
bombing and burning of their
homes, witnessed the killing of
their relatives and given the cultural taboo that rape constitutes
in Darfur, these women and girls
have shown great courage in talking about the abuse they have suffered. The safety, protection and
dignity of these and other rape
survivors must now be guaranteed and the perpetrators brought
immediately to justice.

H

On 19 July 2004, Amnesty International launched a report on
Sudan: Darfur, Rape as a Weapon
of War, (AI Index: AFR 54/076/
2004). The report revealed that
rape was widespread and often
systematic. Rape has been used by
the Janjawid militia and some
government soldiers to humiliate
the women, to instil fear and control them, to force them to leave
their homes and thus destroy the
social fabric of their communities.

The Horror Of
Sexual
Violence
In many cases the women have
been raped in public, in front of
their husbands, relatives or the

wider community. Pregnant
women have not been spared.
Those who have resisted rape
were reportedly beaten, stabbed or
killed. In other cases, women
were tortured for information on
the whereabouts of their husbands and male relatives: their
faces were pressed between
wooden sticks or their nails were
pulled out. Their legs and arms
were purposefully broken to prevent them from escaping. Girls as
young as eight years old have
been abducted and held in sexual
slavery, some for many months.

The
Long-Term
Consequences
In addition to the immediate and
very serious physical and mental
health effects of the act of rape,
there are longer-term consequences for rape survivors in
Darfur. Given the shame and
stigma associated with rape,
women are often reluctant to report it to any medical workers which can lead to further complications of their injuries. At present
in Darfur there are not enough
trained medical workers to identify and treat survivors of rape.
There are also not enough medical facilities to treat any sexually
transmitted diseases that can be
spread through rape. The consequences of this lack of medical
support for rape survivors is severe.
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Sexual violence can have serious
and lasting consequences.
Women whose reproductive systems have been damaged by rape
may be rejected by their husbands
for not fulfilling their role as ‘reproducers’. Survivors of rape and
their children are most likely to be
ostracised by their community. A
child born as a result of rape may
be considered a child of the ‘enemy’, a ‘Janjawid child’ and
women can feel forced to abandon
the child born.
The stigma attached to survivors
of rape has far-reaching social and
economic consequences. Married
women may be ‘disowned’ by
their husbands. Unmarried
women may never be able to
marry because their communities
consider them ‘spoiled’. Raped
women who are not able to marry
or who have been abandoned by
their husband are socially and
economically more vulnerable in
Sudan: they cannot enjoy the ‘protection’ or economic support that
men are traditionally expected to
provide.
Some refugees in Chad told Amnesty International that the bride
price has greatly decreased in the
camps. Some parents fear that it
will be impossible to protect their
unmarried daughters from sexual

Continued on page 10

JUSTICE

Abdullah Must Treat Anwar Fairly
If in this instance, he does not respond humanely how can he
claim that his government has a human face to it?
ailed ex-deputy premier
Datuk Seri Anwar
Ibrahim’s deteriorating
health — mainly as a result of the attitude of an uncaring
and callous government — is
causing much concern and anxiety in the country. It is alarming
that that there seems to be a total
absence of compassion for a man
who is suffering acutely because
the best medical attention sought
by him is being deliberately denied him.

J

The government must squarely
bear the consequence of his
worsening health condition as
it has not addressed his situation in a manner reflecting our
humanity and spirituality. It is
the common medical perception
that any delay in granting him
the medical treatment of his
choice will soon lead to his paralysis. Anwar’s situation is
extremely urgent, critical and
compelling and deserves our
utmost concern.
We are aware that, by and large,
Anwar has been confined to a
wheelchair for the last three
years, suffering and enduring
excruciating pain that has seen
no relief. In spite of repeated
appeals from family members
and lawyers as well as from the
international community, the
Barisan Nasional government
has dismissed these pleas of

distress with an air
of nonchalance that
doesn’t speak well
of our efforts in creating a caring society. If anything, we
are overcome with
disbelief that this
government can
maintain a stoic demeanour in the face
of a situation that
warrants our immediate and humane
response.
Why is medical attention of his choice being denied
Anwar? What is the rational for
this continued denial of his treatment of choice? Is it security or
cost?
The health minister’s view that
“We are not considering allowing
him to go overseas because all
(forms of) treatment required are
available here, and it is not a complicated operation” is not acceptable. If “all forms of treatment are
available here” then why was it
necessary for some to seek treatment overseas? Would he have
dared to give that advice to the
Prime Minister’s wife, Datin Seri
Endon? Does it not suggest something?
The minister is actually missing
the point. It is a fundamental right
to exercise one’s choice of treatAliran Monthly : Vol.24(7) Page 19

ment. That preference cannot be
denied on any grounds. The fact
that Anwar is a prisoner has no
bearing on his right of choice just
as it was the inalienable right of
Datin Seri Endon to seek the medical treatment of her choice anywhere in the world. Let’s understand some basic notions of justice.
It is understandable if Anwar is
apprehensive in undergoing this
dangerous operation locally. How
could he feel comfortable with the
system that has treated him so cruelly and unjustly? It is a delicate
surgery involving a great deal of
risk that requires only the best in
skill and facility.
This is the system that has treated
him so unjustly and in a disgraceful manner. When in police cus-

tody, instead of receiving protection, he was handcuffed and
blindfolded and almost beaten to
a pulp. The officers of the law who
knew of this dastardly attack lied
through their teeth and denied
any knowledge of it.
Then we have that ludicrous situation where the court could not
remember receiving the vital documents presented by Karpal Singh
in open court that would have
provided the crucial evidence for
Anwar’s defence. On top of that,
the court refused to provide the
notes to ascertain this fact.
When the system had apparently
conspired to deny him his protection and grant him his justice, why
should he trust that tainted system with his life? How could he
in all fairness take that kind of risk
in all good conscience?
It is within the power of Datuk
Seri Abdullah Badawi to allow
Anwar the treatment of his choice
in Germany. And he cannot refuse
this request without appearing to
be cruel, uncaring and mean. If in
this instance, he does not respond
humanely how can he claim that
his government has a human face
to it?
If our humble plea for Anwar to
be granted his right of choice of
treatment does not move him to
act in a manner befitting a compassionate leader, then we would
like to remind him of the Holy
Prophet Muhammad’s saying,
“The person who violates his
brother’s right is not a believer in
the Unity of God.” q
P Ramakrishnan
President
16 July 2004

Malaysia:
No More Delays
in Anwar Appeal
he
International
Commission of Jurists urged the
Malaysian Federal
Court today to deliver its judgment expeditiously in the appeal of Anwar Ibrahim, the
former deputy prime minister
who is in jail on politically motivated charges of corruption
and sodomy.

T

“We are concerned that the
Court vacated the date fixed for
delivering the judgment, 22
July, without providing any
reasons whatsoever and without fixing another date.” said
Linda Besharaty-Movaed, Legal Advisor for the Centre on
the Independence of Judges
and Lawyers of the International Commission of Jurists.
“This is particularly worrying
as Anwar continues to be held
in detention where his health
is reportedly deteriorating”
she added.
On 10 May 2004, the Federal
Court of Malaysia heard the
final appeal of Anwar Ibrahim
and Sukma Darmawan,
Anwar’s co-accused and
brother. Anwar was initially
held under Malaysia’s draconian Internal Security Act
(ISA), and was beaten by the
former national chief of police
while in custody. He was con-
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victed of corruption and sodomy following two separate trials in 1999 and 2000 respectively and sentenced to consecutive terms of six and nine
years.
After completion of the hearing
on 20 May 2004, the Presiding
Judge stated, “We are reserving
our judgment. I promise we will
sit down, work hard uninterruptedly and we will give the
decision as soon as possible.”
Malaysian and international
human rights organisations
have repeatedly called for
Anwar’s release, expressing
concern that the charges of
“corrupt practices” (interference in a police investigation)
and sodomy subsequently
brought against him were a
pretext to remove him from
public life.
The Australian Bar Association, the Bar Council of Malaysia, the International Commission of Jurists, the International
Bar Association, the Inter-Parliamentary
Union
and
LAWASIA monitored the appellate proceedings.
For further information,
please contact
Linda Besharaty-Movaed,
Legal Advisor, ICJ.

JUSTICE

Inter-Parliamentary Union
CASE N° MAL/15 - ANWAR IBRAHIM - MALAYSIA
Decision adopted by the Committee on the Human Rights of
Parliamentarians at its 106th session
(Geneva, 28 June to 1st July, 2004)

Allow Anwar To Seek Medical
Treatment Of His Choosing
COMMITTEE
ON
THE
HUMAN
RIGHTS
OF
PARLIAMENTARIANS:
Referring to the outline of the case
of Mr. Anwar Ibrahim, a member
of the House of Representatives of
Malaysia at the time of the submission of the complaint, and to
the resolution adopted by the
Governing Council at its 174th
session (April 2004),
Taking account of various communications from Mr. Ibrahim’s wife
and defence counsel,
Having taken note of the interim
report of the trial observer whom
it had mandated to observe the appeal proceedings before the Federal Court,
Recalling that Mr. Anwar Ibrahim
was arrested in September 1998
and has since been in detention;
he was found guilty in April 1999
of abuse of power and sentenced
to six years’ imprisonment, which
he has now served; in August
2000, he was found guilty of sod-

omy and sentenced to nine years’
imprisonment,
Considering that the Federal
Court, the court of final instance
in Malaysia, heard Mr. Anwar
Ibrahim’s appeal against his
conviction for sodomy from 10
to 21 May 2004; the Court rejected an application for bail
and reserved its judgment on
the appeal; according to the trial
observer’s interim report, the
overall fairness of the proceedings “will have to be judged by the
nature of the Federal Court’s expedited and eventual ruling”,
Aliran Monthly : Vol.24(7) Page 21

Recalling the serious concerns regarding the fairness of both trials,
with particular reference to the attempts made by the prosecution
to fabricate evidence against
Anwar Ibrahim, the lack of credibility of the main witness, Azizan
Abu Bakar, the lack of any medical evidence in the sodomy case,
the failure of the Court to take account of an alibi notice and the
serious allegations about the extraction of witness statements
against Anwar Ibrahim,
Recalling also that on 5 December
2003 Anwar Ibrahim’s defence

counsel denounced the
provision of partially incorrect information by the
parliamentary authorities in their report of September 2003 regarding
Mr. Ibrahim’s medical
care; recalling further in
this respect the medical
complications
Mr.
Ibrahim has suffered
while in detention and
the fact that, contrary to
the recommendation of
the Malaysian National Human
Rights Commission (SUHAKAM),
Mr. Ibrahim has so far not been
allowed to undergo surgery
abroad,
Recalling finally that it has repeatedly requested the parliamentary
authorities to provide information
on how the Malaysian Parliament
ensures follow-up to the recommendations made by SUHAKAM,
and that in their observations forwarded in August 2002, the parliamentary authorities undertook
to provide these details,
1 . Thanks the trial observer for his
interim report and awaits with
great interest his final report;
2. Earnestly hopes that the Federal
Court will take due account of
the evidence and arguments
presented in Anwar Ibrahim’s
defence;

the recommendations
of the National Human
Rights Commission and
should make every effort
to relay them favourably
to the competent authorities; calls once again
on the Malaysian Parliament to do so;

3 . Deeply regrets that the Court
has refused to grant Anwar
Ibrahim release on bail, although, as stated in the interim
trial observer report, “it would
have been entirely within the
Court’s discretion” and is, according to other sources, usually granted in the absence of
any indication that the accused presents a risk of flight
or is likely to be a repeat offender; regrets the Court’s decision all the more so in view
of Mr. Ibrahim’s worsening
state of health;
4. Urges the competent authorities once more to authorise Mr.
Ibrahim to undergo the medical treatment of his choosing,
as recommended by the National Human Rights Commission; firmly believes that the
Malaysian Parliament, as a
guardian of human rights,
should not hesitate to support

5 . Deplores that the
parliamentary authorities have so far failed to
provide a clarification
on the question of allegedly incorrect information provided
by them in September 2003,
and have also failed to provide
information as to how Parliament normally follows up on
recommendations made by
SUHAKAM; invites them once
more to provide these details;
6. Requests the Secretary General
to convey this decision to the
competent Malaysian authorities to the sources and to inform the ASEAN Inter-Parliamentary Organization (AIPO),
which will hold its 25th General Assembly from 12 to 17
September 2004 in Phnom
Penh, of its concerns in this
case;
7. Decides to continue examining
this case at its next session, to
be held during the 111th IPU
Assembly (September-October
2004). q

I pass judgement not on those who live under a
dictatorship and cannot speak out but those who live
in freedom and fail to do so.
- Manes Sperber
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HEART TO HEART :
"What comes from the lips reaches the ear,
what comes from the heart reaches the heart" - Arab proverb

Young Malaysians Should Be
At The Forefront Of Change
More faith and confidence must be given to the youth to find
their own way and learn from their own mistakes.
by Nik Nazmi Nik Ahmad
alf a century ago, when
there was talk of independence from some
quarters, they invited
only ridicule and laughter. Soon,
however, even the sources of ridicule spoke of independence and,
not long after, monopolised the
idea as if they alone fought for the
freedom of this blessed land.

mailed by propaganda, fear and
terror that nip creative visions in
its bud. Inquisitive and questioning minds are a sign of intelligence, not impertinence. There is
nothing wrong in trying to do the
right thing. Questioning for the
sake of questioning alone is futile,
but questioning for the sake of
truth is not.

That is the fate of many visionaries. But in each and every generation, there will always be visionaries and idealists, who may seem
out of sync with society, but
whose ideas and actions later
shape society.

Our Social Contract:
Major
Achievement

H

Malaysia now needs more visionaries. We are now forced to subscribe to a single monolithic ideal,
and those who have different
ideas are pushed to the periphery.
There may be nothing wrong in
that single ideal, but then there is
nothing wrong in other ideals as
well. If we truly have developed
significantly from our humble beginnings, then we should also
have the self-confidence of allowing conflicting ideals to compete
on a level playing field. We should
not allow ourselves to be black-

Our diversity should not be an
excuse. It should be a source of
strength, pride and ability. Our
differences should be seen as a
catalyst of creative solutions and
practical compromises that do not
betray our ideals. Different opinions should be respected and intellectually debated. That is the
true meaning of unity – it does not
mean being blind to injustices or
silent to oppression. Unity alone
is not a positive value; unity can
only be a strength if it is founded
on justice, mutual respect and
principles. Our social contract
was a major achievement in our
struggle for independence, yet it
is not etched in stone. Should
Malaysians think that there is a
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need for revisionism, then we
should be honest with ourselves.
There must always be a yearning
that “things can get better”, an
eternal faith in the fact that Malaysia and Malaysians are capable of so much more. The choice
either to bear the historical baggage or to seek a better future lies
in our hands. Of course, there is
nothing wrong in being proud
with our history; however, neither
is it wrong to be confident, optimistic and idealistic about our
future. It is easy to be complacent
by comparing ourselves to the
worst; it is harder to be humble
and honest by comparing ourselves to the best.
The youth bear the heaviest responsibility to allow for the maturity of more visionaries and idealists as on our shoulders rest the
future of Malaysia. It is easy to
blame the youth, and it is easy to
blame society for the lack of creative and principled leadership
among our youth. Both however
have to take the blame and to play
their role to allow room for young
courageous leaders to be produced. More faith and confidence

must be given to the youth to find
their own way and learn from
their own mistakes. Their opinions should be listened to as well.

Vacuum
Intellectual

In
Thinking

Openness per se should not be
feared. Our youths should be
taught to be individually and spiritually responsible. In this
globalised world, censorship is no
longer a useful tool. Individual
responsibility, coupled with the
ability to distinguish between
good and bad, is the best way for
us to face today’s harsh reality. At
the same time, there is nothing
wrong in being morally upright
and ethically principled, and we
should strive to encourage our
youths to be so. We should not
forego our values and identity,
simply in the name of freedom.
We can achieve this via an enrichment of knowledge, both spiritual
and secular. While knowledge
that has economic value is important, we should not be blinded by
practical considerations alone.
Knowledge is beyond regurgitating information; it is about thinking and creative minds, each individually able to be original
thinkers. In our country today,
there exists a big vacuum of intellectual thinking.
I have often been chastised for

being, in the words of one, “a
blue-eyed idealist”. Of course as
years goes by, some of my opinions and views have evolved,
and some have changed. There
are things, which I have written
and said in the past, which are
an object of amusement to me
now. Emotion has to a certain
extent given way to pragmatism.
That is a natural process.
Yet I myself made that journey of
self-discovery, and others too
should be given the freedom to do
so. My principles and ideals have
remained the same – to seek the
truth no matter how unpopular it
is; to achieve justice in the face of
great oppression; to be ethically
and spiritually accountable in a
more challenging environment; to
promote common sense where irrationality prevails; and to defend
freedom in the adversity of subtle
totalitarianism.
My journey is still far ahead,
God willing. I pray that my generation will have the self-confidence to be open and receptive
to change, and to lead the nation to a more glorious and prosperous future. God will not
change any community, until
that community seeks to change
itself. We have to be the seekers
of change. My ideals may be
lofty, yet if we do not try to
achieve it, how can we be sure
that it is doomed to fail?

Why

Not?

In these days where alternative
opinion and dissenting thoughts
look bleak and unpopular, I
choose to be an optimist. When
people ask me “Why so?” I retort
back to them, “Why not?”
Yes, we have to work hard to fulfil
that optimism and vision. Still, I
have absolute faith that young
Malaysians can take that torch
and enlighten the dark days of our
country. In the near future when
the opportunity beckons, due to a
convergence of social, political
and economic factors, we should
be at the forefront of change. Never
again, as we did so many times in
the past, should we let it pass us
by. Noble intentions alone do not
suffice; we need resolute leadership and strong commitment. We
need to be confident of our individual opinions, yet humble
enough to listen to others.
The challenges are great, but we
can make it happen. That is our
imperative. That is the prerequisite of change. q

Nik Nazmi, 22, is a freelance writer who started
writing at the age of 19.
His website is at http://
www.niknazmi.com

There is nothing wrong in being morally upright and
ethically principled, and we should strive to encourage
our youths to be so.
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MEDIA

Singapore:

The Control and Censorship of
Political Expression in the Media
The demands of commerce and content provision will pose a
challenge to the PAP government’s control over the media
by James Gomez
ontrol over political
content is the key concern for the PAP government. Although, there
are debates over censorship of
nudity, pornography and homosexuality in the media, the area
that receives most active scrutiny
is the media space that allows opposition parties or civil society
opponents to critique the PAP
government. Its grip over the media both local and foreign, as well
as over traditional and new media, is what allows the PAP to
remain in power. Censorship of
political expression is achieved
through a mixture of legislation,
defamation suits and harassment.

C

Media ownership in Singapore is
carefully regulated and media
content strictly monitored. Until
2000, the Singapore Press Holdings owned all dailies in the citystate after the People’s Action
Party (PAP) government managed to consolidate and tame a
once vibrant press culture. The
Media Corporation of Singapore,
an evolution from a series of government-owned broadcast corpo-

rations, dominates the broadcasting media. The PAP government
guards the broadcast turf with
rigour, grudgingly allowing foreigner broacasters to operate for
commercial and public relations
reasons but legislating them off
local politics.

Media

Freedom?

Hence, when announcements
were made by the PAP government in June 2000 that additional
media licenses would be issued
to government-linked companies
Singapore Press Holding (SPH)
and MediaCorp for each to start
additional broadcasting and
print projects, there was much optimism. The long-standing monopolies of SPH in print media
and MediaCorp's hegemony in
broadcast seem poised for new
internal competition. The imminent presence of more media
products on the market led commentators to immediately claim
that internal competition among
the media groups would result
in freer media in Singapore.
By the end of 2001 the initial enAliran Monthly : Vol.24(7) Page 25

thusiasm was giving way to
some sombre economic realities
as both of these companies re-visited their investments.
Several of the new media ventures
were either closed down or
merged, staff down-sized and operations streamlined. Hence
those who banked on “economics” to usher in media freedom
into a media regime known for
its control over critical political
content were clearly disappointed. Instead, the PAP government, while issuing new licenses,
continued to introduce legislation to control foreign broadcast
and print media from interfering
with local politics. They claimed
that they needed to ensure that
in the light of many foreign reporting agencies relocating to
Singapore, the reporting of Singapore news, especially of politics be undertaken by local media and not foreign.
On the other hand, those who
were banking on new communications technology such as the
Internet to usher in some form of
media freedom were also to some

extent similarly disappointed.
Space enjoyed by a few Internet
sites such as Sintercom, Think
Centre and opposition parties
that were the focus of media reports and scholarly journals
were soon to suffer setbacks.
Internet sites that discussed politics and that were based in Singapore were compelled to register with regulatory authorities as
early as 1998. In 2001, legislation
was hurriedly enacted to proscribe the use of the Internet and
SMS during election periods.

Surveillance
Arguments that the government
would find increasing difficulties
in stopping the inflow of information from the Internet or that,
no matter how the government
was reluctant to liberalise the
mass media, the Internet would
help break the monopoly of the
traditional media organisations
were soon proven to be
misfounded. Instead, specialist
crime divisions were set up, laws
were passed to monitor the
Internet, and technology was
harnessed to conduct better surveillance. New laws were introduced in 2003 to give local authorities sweeping powers to take
pre-emptive action against socalled “cyber terrorists”. Under
the changes, anyone suspected of
preparing to hack or deface a
website can be jailed for up to
three years or fined up to
US$5000.
Although there were reactions
from the foreign media and a couple of independent local NGOs
to the PAP government’s move
against foreign media and the
Internet, there was predictable silence from the local media. Government-linked media agencies

such as the Parents Advisory
Council and the Feedback Unit
and members of the public did
not fare better as they too did not
voice their objections against
such moves.
The measures directed against
the foreign media and the Internet
to regulate ownership and control content are an indicator that
at no time was media liberalization in Singapore premised on
achieving freer media. If anything, the reason for introducing
local media competition is anchored on the pursuit of advertising revenue. Hence, reports
that the local Radio FM93.8 was
the site of a new kind of talkback
radio where people were airing
their views freely on a range of
current affairs topics represent an
anomaly if it continues in its
present form.
Instead, the PAP government has
managed to maintain a firm grip

over local media such as newspapers, commercial magazines,
television and radio. But it does
have a problem over foreign media, both print and broadcast, as
well as opposition party magazines and the Internet as the local media face more competition
at the commercial and content
provision levels.
It is the demands of commerce
and content provision that will
pose a challenge to the PAP
government’s control over the
media. q

James Gomez is presently attached to the
Monash Asia Institute,
Monash University. He
is the author of SelfCensorshiop: Singapore’s
Shame and Internet Politics: Surveillance & Intimidation in Singapore.

The superficiality, the
one-sidedness, the
inacuracy and often
even dishonesty that
have
crept
into
modern journalism
continuously mislead
honest men who want
to see nothing but
justice done.
- Gandhi
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ENVIRONMENTAL JUSTICE

Rights, Justice, And
Solidarity
Across
Oceans
The campaign against devastating mountain top removal coal
mining in the US should be linked to the larger global struggle
for justice and human rights
by Bryan McNeil
spent the summer living
and traveling through
Southeast Asia with a
group of American college students from the University
of North Carolina. During our
travels, we met with several progressive NGOs including Sisters
in Islam and Aliran in Malaysia.
(Aliran is a Malay word that
means flow, current, or movement.) Meeting activists from
these organizations made me realize how much similarity exists
among activist organizations
around the world. The people, the
issues, the struggle, even the offices look remarkably the same. As
a student of social movement, I am
amazed at the continuity of the
struggle and the difficulties that
activists face. As a social justice
activist, the Sisters in Islam and
Aliran inspired and comforted
me.

I

I work very closely with an activist coalition called Friends of
Mountains (FOM) in the U.S. state
of West Virginia. FOM works to
end an abominable practice called
mountaintop removal coal mining
(MTR). The Appalachian Mountain region in the eastern United
States is a rich coal-mining region
that has been exploited by big en-

This mountain top removal complex at Kayford covers nearly 5,000 acres and stretches
from Eskdale to Dorothy.

ergy corporations for more than
100 years. Large corporations still
control the region: they own most
of the land and dominate the region’s politics.

The

Curse

Of

Coal

Coal mining has changed over the
years from a labour-intensive to a
capital-intensive
industry.
Mountaintop removal uses huge
machines and powerful explosives to blast away mountains.
Where rugged mountains once
stood covered with the most diverse temperate hardwood forest
in the world, MTR operations
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dump rock and soil into valleys,
creating vast areas of flat, barren
land that resemble the surface of
the moon.
Mountaintop removal is devastating not only to mountains and forests, but also to people and communities. Small towns across
Appalachia have completely vanished and others tremble (literally
and figuratively) as MTR advances around them. Around the
turn of the 20th Century, coal companies brought thousands of people into the sparsely populated
Appalachian Mountains to work
in mines. Over the century, coal

miners including my own ancestors rode the economic ups and
downs of the coal industry. My
grandfather mined coal for 36
years and has suffered black lung
disease since 1974.
Machinery entered the mines
around 1950, and by 1960 the
number of men working in coal
mines had been cut by half. Machinery helped coal companies reduce the power of the once-strong
coal miners union, the United
Mine Workers of America. Machines also helped the industry to
consolidate its power over
Appalachia’s land, people, and
politics. Mountaintop removal is
the latest and most efficient generation of machines to rip coal
from the mountains.
As MTR has become the preferred
mining method in Appalachia,
people’s homes have fallen victim
to powerful blasts. Across the region people tell the same story:
foundations broken, walls and
doors cracked, wells losing water,
communities flooded and livelihoods wrecked. The coal industry either buys people’s land or
forces people to move by making
their lives unbearable. State and
federal regulations not only allow,
but also facilitate the process. For
example, regulations require all
workers and equipment to be
moved at least 400 feet (about 120
metres) from the site of an explosive blast. The same requirements
allow mines to blast within 100
feet (about 30 meters) of a citizen’s
home.
Historically, Appalachia has been
a relatively poor region: a backwater often ridiculed by “mainstream” America as “yesterday’s
people” or “our contemporary
ancestors.” Since the 1970s,

scholars have described the economics of coal as an internal
colony. A colonial relationship
prevents the economy from maturing and holds Appalachia’s people in poverty. Mountaintop removal has made this situation
worse. While the United States
enjoyed a great economic boom
during the 1990s, Appalachia’s
economy actually got worse despite producing more coal than
ever before. This trend is reflected
in the relationship between jobs
and production. At the end of the
20th century, West Virginia’s
mines produced more coal and
employed fewer people than ever
before.

Joining

Together

Reacting to the spread of
mountaintop removal and its tentacles of injustice, Appalachian
people began to organize. Friends
of Mountains is a coalition of
many environmental and social
activist groups, including the
Ohio Valley Environmental Coalition, the West Virginia Highlands
Conservancy
and
Kentuckians for the Commonwealth. My PhD research focuses
on a group called Coal River
Mountain Watch (CRMW).
CRMW is made up of people who
have lived around coal mines all
their lives. They are the daughters, wives and sisters of coal miners; some are retired coal miners
themselves. It was in the Coal
River Valley where explorer John
Salley first discovered coal in
West Virginia in 1763. Activist Bill
Price often says, “If John Sally
could see what coal has done to
these communities, I think he
would have covered it back up
and kept his mouth shut.”
In a region that has been so deAliran Monthly : Vol.24(7) Page 28

pendent on coal for so long, it is
no small act for people to speak
out against the industry that has
fed and clothed them all their lives.
Activists face harassment and intimidation from industry officials,
workers, and even their
neighbors. Because coal companies are very wealthy, they make
large contributions to politicians
and produce fancy advertising
campaigns to create a good image.
Few people are fooled: the majority of Appalachian people oppose
mountaintop removal. That does
not mean, however, that activism
is common. Few people are willing to risk intimidation or reprisal
to speak out for what they believe.
Coal River Mountain Watch is remarkable because they bring the
fight over mountaintop removal
into the heart of the coalfields, or,
as activist Julia Bonds says, into
“the belly of the beast.”

Exporting

Our

Plague

Appalachian activists are most
immediately concerned with the
injustices of coal production that
affect their lives. They are, however, very much aware that coal
leaves a black mark on everything
it touches from the mine to the furnace, to the air to the water. Emissions from coal-fueled electricity
generators are one of the largest
sources of pollution in the United
States. The U.S. still produces over
50 per cent of its electricity by burning coal. Coal contributes to smog,
acid rain, atmospheric mercury
and global warming.
Coal consumption, like all energy
sources, is an intense international issue. Everyone knows that
George W. Bush’s administration
is closely connected to the oil industry. The administration is
equally well connected to coal.

Former mining attorney Gail
Norton serves as Secretary of the
Interior, and former mining lobbyist J. Stephen Griles is a Deputy
Secretary of the Interior. These are
the top officials that oversee mining regulations. James “Buck”
Harless, a West Virginia coal and
timber executive, ranks among
Bush’s top campaign fundraisers.
Bill Clinton’s administration did
little to regulate the coal industry,
but the Bush administration has
actively dismantled coal mining
regulations.

water quality, democracy and human rights. For their efforts, activists at Coal River Mountain
Watch are called environmental
radicals. Appalachia has a strong
tradition of interaction with the
beautiful mountains, forests and
streams that characterize the region. Environmentalism itself is
a dirty word in Appalachia because it is associated with middle
class activists who want to restrict
many of the activities that Appalachian people enjoy, like hunting
and fishing.

Without a doubt, connections to
the coal industry influenced
Bush’s rejection of the Kyoto Protocol on greenhouse gas emissions. Meanwhile, other nations
continue to mine and burn coal.
American coal companies have
opened mines in the South American nations of Colombia and Ecuador to take advantage of poor
environmental, labour and human rights conditions. Coal from
South America should start to
penetrate fuel markets in the U.S.
in the near future.

One of the main points of my research is that environmentalism
is not only about the environment.
In the United States, groups like
CRMW are sometimes called the
environmental justice movement.
While it does deal with
mountaintop removal—an environmental nightmare—CRMW’s
activism is equally about class,
democracy and human rights.
Theirs is a moral stance on how
decisions affecting communities,
industry and the environment
should be made.

China already produces more coal
than the United States and production will increase to fuel the
nation’s rapid development. China’s health, safety and environmental regulations are terrible. Of
course, labour and human rights
issues are not even considered.
Several American companies that
have long serviced the Appalachian coal industry have begun
doing business in China, offering
machinery, maintenance and engineering services.

Human rights face very similar
threats around the world. Aliran
fights against the Internal Security Act (ISA), a relic of British colonialism that allows virtually
indefinite detention without trial.

Solidarity
Around
The
World

One Aliran member indicated the
similarity of threats around the
world when he said that, unfortunately, the U.S. copied the ISA
in the Patriot Act.
Across oceans, the issues remain.
Whether it is FOM’s fight to stop
mountaintop removal, Aliran’s
work against the Internal Security
Act, or Sisters’ in Islam fight for
women’s rights, people fighting
for justice face similar struggles.
Political power under the influence of large corporations, rightwing politics and right-wing religious forces works against democracy and human rights. In order
to effectively confront these powers, organizations like Aliran, Sisters in Islam, and Coal River
Mountain Watch must work in a
spirit of solidarity with one another. Each must fight their own
local battles, but solidarity must
be achieved across issues and
across space. Injustice is a moving target. To hit it we must all
aim together. q

Bryan McNeil, a PhD
student researching environmental justice issues, is based in North
Carolina, USA.

Check This Out:
To learn more about mountaintop removal and Appalachian activism, visit these web sites:
Coal River Mountain Watch
Watch: www.crmw.net
Ohio Valley Environmental Coalition
Coalition: www.ohvec.org
AppalachianVoices
AppalachianVoices: www.appvoices.org

Around the world, coal victimizes
workers, residents, air quality,
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SPIRITUALITY

Every Man Must Go To
Heaven In His Own Way
here is no doubt that
there is an urgent need
to reach out and embrace
each other as fellow
Malaysians and children of a
compassionate God. It is this
commonality that should unite us
as citizens and enable us to live
as brothers and sisters in spite of
our adherence to different faiths.

T

Our religious upbringing and
background and the lessons of
virtue imparted by our various traditions should guide us to be
models of moderation, compassion and tolerence which are
rooted in the core value of justice.
But it doesn’t seem that easy.
There are certain exponents of
every faith who are bent on being
the spoilers by proclaiming that
theirs is the only way in absolutist terms. In their bigotry, they
drive in the religious and ethnic
wedges that keep us apart rather
than bringing us together.
In the light of this, it is very timely
for the Prime Minister, Datuk Seri
Abdullah Ahmad Badawi to assert, “This is why I believe it is
important to call for moderation
in our respective religions. If we
fail to do so, we risk having our
religion hijacked by those who
promote hatred and violence.”
It is precisely for this reason why

it is so necessary for responsible
leaders and concerned individuals to embark on a concerted effort to rein in these disruptive elements. They are few but loud and
abrasive and therefore get to be
noticed and heard. They come
across as the dominant voice of
the community.
It is rather unfortunate that the
many who do not share their
views or support their extremism
and who are in the majority do not
speak up or stand up to oppose
these disruptive elements. By not
speaking up or standing up in
support of good values and opposing these disruptive elements
in our midst we indeed give them
the free licence to hijack and portray our religions in the negative
light of intolerence and extremism.
If only earlier efforts in forging
unity, tolerance and religious understanding and cooperation undertaken by various individuals
and NGOs had received the much
needed support, perhaps we need
not be in this difficult situation we
find ourselves in today.
In 1980, Aliran organised a seminar on “Belief in God” which
brought together leaders and individuals from various religions
to blaze a common path of
tolerence, accommodation and
understanding. This seminar produced a book, “One God Many
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Paths” which is now out of print
On various occasions we have
called for the setting up of an Inter-Religious Council which
could promptly and sensitively
address any religious strife that
is bound to emerge occasionally.
As recently as last year, the Bar
Council made a bold and valiant
attempt to establish a similar council but its efforts were thwarted by
certain views and individuals.
It is in light of this that we welcome Abdullah’s passionate plea,
“What we need more than ever
today is a concerned effort to initiate inter-faith dialogue.”
This is the only way to sideline
and marginalise the extremist elements out to cause trouble. This
is the only way to drive home the
truth that it is not your way or my
way that is important. What is
important is the right way that accommodates and tolerates our
commonality in our shared destiny.
Let each man be aware of the wisdom in these words, “All religions
must be tolerated …every man
must go to heaven in his own
way.”
P Ramakrishnan
President
4 August 2004

THE SUSPENSION OF THE SUPREME COURT Continued from page 40
wealth, and shall be presided
over by the member first in the following order, namely the Lord
President of the Supreme Court,
the Chief Judges according to
their precedence among themselves, and other members according to the order of their appointment to an office qualifying them
for membership (the older coming
before the younger of two members with appointments of the
same date).
(5) Pending any reference and report under Clause 3 the Yang DiPertuan Agong may, on the recommendation of the Prime Minister and, in the case of any other
judge, after consulting the Lord
President, suspend a Judge of the
Supreme Court from the exercise
of his function.

PM

Cannot
Highest

Suspend
Court

It should be pointed out that Article 125 regulates the suspension
and removal of a Judge of the Supreme Court. The Article does not
provide for suspension and removal of more than one Judge of
the Supreme Court. This is
understanable because the Prime
Minister has not been vested with
power under the Federal Constitution to suspend the Supreme
Court, which is the third pillar of
a parliamentary democracy. Similarly, the King can remove the
Prime Minister on constitutional
grounds but, with great respect,
has no power under the Federal
Constitution to suspend Parliament. A fortiori, the Yang DiPertuan Agong has no vested
power even under Article 150 of
the Federal Constitution to suspend Parliament.

In my opinion, the subsequent
suspension of the five Judges of
the Supreme Court following the
suspension of the incumbent Lord
President, Tun Salleh Abas, was
tantamount to the suspension of
the Supreme Court. Nobody
seems to have questioned the legality of the suspension of the five
Judges of the Supreme Court at
the material time and this constitutional point was not determined by the Tribunal set up to
investigate the charges against
the five Judges of the Supreme
Court.

pertaining to the civil suit filed by
the suspended incumbent LP,
Tun Salleh Abas, even while Tan
Sri Abdul Hamid, was presiding
over the Tribunal to investigate the
charges against Tun Salleh Abas.
The record would tend to show
that the acting LP was keeping a
keen eye on the development of
the High Court application before
Dato Ajaib Singh J when he was
Chairman of the tribunal investigating Tun Salleh Abas.

One of the charges relates to the
interpretation of section 9(1) of the
Courts of Judicature Act 1964 and
Article 131A of the Federal Constitution.

The charge against me was that I
preferred to accept the direction
of the presiding judge, Tan Sri
Wan Sulaiman and return to
Kuala Lumpur to that of acting
LP Tan Sri Abdul Hamid, who directed me to remain in Kota
Bharu and act as the new presiding judge, with Dato Harun as
the third member. I was thus
found guilty of ignoring the directive of the acting LP, Tan Sri
Abdul Hamid.

All the five Judges of the Supreme
Court were unanimous in their
interpretation of section 9(1) of the
1964 Act in that the acting LP, Tan
Sri Abdul Hamid, could not exercise the powers or perform the
duties of his office (including his
functions under the Constitution)
by virtue of being appointed
Chairman of the Tribunal set up
under Article 125(4) of the Federal Constitution to investigate the
charges against the incumbent
LP, Tun Salleh Abas. A fortiori, the
acting LP should distance himself from being involved, directly
or indirectly, in any court proceedings brought by Tun Salleh
Abas.
To hold otherwise, would rightly
make a mockery of the independence and impartiality of the Judiciary, in the eyes of the general
public. Acting LP Tan Sri Abdul
Hamid seemed to think that he
could continue to give directions
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Acting
My

LP Needed
Consent

I think in order to understand the
charge, it is important to recapitulate the material background facts:
Firstly, I was not in the original
coram of the Kota Bharu Supreme
Court in July 1988 which consisted of: Tun Salleh Abas (Presiding), Tan Sri Wan Sulaiman
and Tan Sri Hashim Yeop Sani.
Following the suspension of Tun
Salleh Abas, the new coram was
made up of: Tan Sri Wan
Sulaiman (Presiding), Tan Sri
Hashim Yeop Sani and Dato
Harun Hashim (newly appointed
from the High Court to the Supreme Court in 1988).

“IT WAS
OUR PUBLIC DUTY?
“If we had refused to sit
on the urgert representation made to us
we would have failed in
our duty as judges...”

When Tan Sri Hashim Yeop Sani
was unable to go to Kota Bharu,
the acting LP asked whether I
could take Tan Sri Hashim Yeop
Sani’s place, as a member of the
Supreme Court.
It should be remembered that I did
not go to Kota Bharu to be the presiding judge of the Supreme
Court. A fortiori, and with respect,
the acting LP had no jurisdiction/
power to direct me to be the presiding judge WITHOUT MY
CONSENT. The acting LP cannot invoke the provisions of section 38(2) of the Courts of Judicature Act 1964 because the subsection postulates that the incumbent Lord President was the presiding judge in a 3-member panel.
In the absence of the LP, the senior member of the Court shall preside and the senior member must
be deemed to know the provisions
of Section 38(2) and must also be

deemed to have consented.
Every member of the Supreme
Court is of equal status and the
LP is only the Head of the Court.
As head, the LP has no power to
direct another member of the Supreme Court to do anything without consent. When a coram of the
Supreme Court is fixed, whether
consisting of three, five, seven or
nine judges, every member is
deemed to have given his consent
when he agrees to be a member of
the panel.

Why I Rejected The
Acting LP’s Requests
In this instance, I only agreed to
fly to Kota Bharu to be a member
of the coram to be presided over
by Tan Sri Wan Sulaiman, a senior judge. When Tan Sri Wan
Sulaiman failed to turn up, the
acting LP cannot invoke section
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38(2) of the 1964 Act because it
did not apply. This subsection
can only apply in the absence of
the LP in that coram — only then
the senior member of the court
shall preside. The presiding judge
of the Supreme Court carries a certain heavy responsibility and his
consent must be sought before
making the appointment.
I rejected the request of the acting
LP to remain in Kota Bharu and
act as the new presiding judge for
the following reasons:
Firstly, I held and still hold the
view that the acting LP had no
constitutional power to direct me
to be the presiding judge of the
Kota Bharu sitting of the Supreme
Court in July 1988 without my
consent as I had only agreed to
go there to take the place of Tan
Sri Hashim Yeop Sani. I had never
agreed to be the presiding judge

with the most junior judge of the
Supreme Court, Dato Harun and
another junior High Court Judge
to be appointed by the Acting LP,
i.e. the resident Judge of the Kota
Bharu High Court, in order to
make up a 3-member panel.
Secondly, in my view, the laws of
master and servant do not apply
to judges of the Supreme Court
and to hold otherwise, would impinge on the independence and
impartiality of the Supreme Court
Judges.
Thirdly, the Kota Bharu Supreme Court cannot sit in session because the two of us,
Datuk Harun and myself, did
not and could not constitute the
coram under Section 38(1) of the
Courts of Judicature Act 1964:
“ Subject as hereinafter provided
every proceeding in the Supreme
Court shall be heard and disposed
of by three Judges or such greater
uneven number of Judges as the
Lord President may in any particular case determine ...
Fourthly, I held — and still hold
the view — that Tan Sri Wan
Sulaiman’s interpretation of section 9(1) of the Courts of Judicature Act 1964 was correct. Four
other members of the Supreme
Court — namely myself, Tan Sri
Mohamed Azmi, Tan Sri
Abdoolcader and Tan Sri Wan
Hamzah — concurred with this
view. All of them were later suspended.
Lastly, I think history will exonerate me for taking a stand and
making the right decision in rejecting the request of the Acting
LP to remain in Kota Bharu and
preside over the sitting of the Supreme Court there without first
obtaining my consent.

It is interesting to observe that
during the whole episode, the acting LP did not at any time try to
speak to Tan Sri Wan Sulaiman.
All or almost all the requests had
been directed to me in Kota Bharu.

History
Be My

Will
Judge

From a historical point of view I
think I should mention:
a (i) A Judge of the Superior
Court has never ever been dismissed from High Office on
the grounds that he ignored
the directions of the Chief Justice.
(ii) But I do remember a Chief
Justice of England was executed when he failed to obey
the orders of the King. In modern times a Chief Justice was
reported to have disappeared
when General Idi Amin became President of Uganda, following a military coup.
b) I do not recall a Judge of the
Supreme Court having been
dismissed when his interpretations of the law differed from
that of his Chief Justice.

history will be the judge whether
or not I was guilty of misbehaviour as charged for faithfully discharging the functions of a Judge
of the Supreme Court of Malaysia
conscientiously and with the
highest regard for the preservation of an independent Judiciary.
During critical and crucial times
in the history of a nation, judges
are expected to be the standardbearers of justice. This is a moral
obligation and under the circumstance they are expected to act
positively and with a clear conscience.
The five of us who were embroiled in this difficult episode of
the 1988 judicial crisis did not
rally around the suspended LP
but rather responded to the call
of duty in the interest of justice.
No matter how facts are twisted,
in the eyes of God, Truth will prevail from the 1988 Judicial Crisis. q

Next
Final

Issue:
Part

c) I do not recall the President of
any country having ever acted
to suspend the Supreme Court.
This could only happen following a revolution.
i) I think King George III tried
to suspend Parliament and
lost his throne instead.
ii) After a coup d’ etat, a military leader may suspend all
forms of government arbitrarily and unlawfully.
Having said that, let me stress that
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What lessons can be
learned from 1988, a year
of infamy for the Malaysian Judiciary, and especially for the Supreme
Court?

LABOUR

Gimmicks,

Stunts

And

Delays

A host of tactics is often used to deny workers their right to
collective bargaining
by K George
ollective bargaining is
the fundamental and
primary function of
workers’ associations,
which are commonly known as
trade unions all over the world.
The International Labour
Organisation(ILO), an agency of
the United Nations(UN), was established in 1919. The ILO is
commited to protecting the rights
of workers, including the right to
collective bargaining. Its annual
conference is attended by two delegates each from every government and one delegate each representing the workers’ and employers’ organisations of the respective countries.

C

The conference usually adopts
conventions and recomendations
by balloting. Without the support
of the government delegates, it is
not easily posssible to adopt a
convention aimed at protecting
the workers. However, a number
of governments fail to ratify the
conventions. Even if they do, they
tend to systematically impose obstructive clauses in the labour legislation.
The
Malaysian
Gaovernment, I regret to say, is one
of them.
There are presently more than 10
million workers in Malaysia.
Fewer than 10 per cent of them are
unionised. According to Malay-

sia’s Industrial Relations Act
1967, only a registered trade union is permitted to engage in collective bargaining - and that too
after obtaining “recognition”
from the employer concerned.
More often than not, seeking recognition is an arduous task and a
frustrating process.

Praising The PM
Sky-High
In the public sector, there are more
than a million employees. They are
free to form trade unions. But their
right to collective bargaining,
which was granted by the colonial masters in the 1950s, was
abruptly withdrawn by the government in 1979. Since then, these
one million public employees depend solely on the benevolence of
their employer - the government.
As a retired trade unionist of the
public sector, I feel sad about their
plight. Immediately after the withdrawal of their right to collective
bargainging, the Congress of Unions of Employees in the Public
and Civil Services (CUEPACS) resorted to some form of protests.
But later, they behaved not only
like a “poodle” but started praising the Prime Minister sky-high.
Interestingly, if you go to the
CUEPACS
website
at
www.cuepacs.org.my the first
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thing you will see is a huge picture of former premier Mahathir
followed by current premier
Abdullah Badawi each accompanied by quotations from them.
It is a well-established fact that a
trade union without the right to
collective bargaing is no better
than a recreation club. Before the
21 Mar 2004 general election,
some of the public sector union
leaders praised the Barisan National government and pledged
their support. They did not have
the courage of their convictions to
pledge their support on ONE condition: “Give us back our right to
Collective Bargaining and we will
call upon the one million public
employees to support the BN.”

Restricting
Collective
Bargaining
The Industrial Relations Act (IRA)
1967 deals with the freedom of collective bargaing in Malaysia. It is

aimed at regulating the manner in
which industrial relations should
be maintained. Part II of the Act
stipulates the protection of the
workers’ right to join or not to join
trade unions. It also says no employer shall victimise an employee for joining or not joining a
trade union. The same part, however, also says an employer may
dismiss or demote or transfer or
refuse to promote a worker on
other grounds. It is not only a deviation from the ILO convention,
but an unwarranted and uncalled for provision.

Frustrating
New
Unions
Normally a trade union will only
seek recognition if it has already
enrolled more than 50 per cent of
potential members. And usually
employers who value the cooperation and goodwiil of their
workers and their trade union
will accord recognition within the
stipulated 21 days. But, unfortunately, such sensible employers
are in short supply in Malaysia.
Many of our employers including
investors from western countries
are allergic to trade unions. When
they refuse recognition, the rigmarole begins.
At this point, the Director General
of Industrial Relations (DGIR)
enters the scene. His officers will
try to reconcile the parties involved. The employers might refer to section 9 of the IRA which
says a trade union of workers is
prohibited from accepting membership from those employed in a
management or executive capacity or in a confidential or security
capacity. Given such a provision,
it is not surprising to see copytypists suddenly being converted

to a “confidential capacity” or
workers being catergorised as falling under a “security capacity” or
other such gimmicks to enable the
employer to reject recognition.
If the DGIR fails to resolve the dispute, he or she shall refer it to the
Human Resources Minister. The
minister then goes on with another investigation. In the event,
he makes a decision that is final
and cannot be questioned in any
court.
It is a time-consuming process,
which can take more than a year.
In the meantime, the workers who
had joined the union, having
waited so long, might discontinue
their payment of subscriptions
and some union leaders would
have lost their jobs by then. At the
end of the day, it is quite possible
that the union would have ceased
to function. Without recognition,
the union cannot proceed with
collective bargaining resulting in
frustration among its members.
There are other ways to overcome
this problem. Either an independent body could be authorised by
the DGIR to hold a balloting of
potential members to determine
whether the union enjoys a ma-
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jority support from among the
workers, or the union could resort
to strike action.

Collective
And

Agreements
Time-wasting

Part IV of the IRA deals with Collective Bargaing and Collective
Agreement. Having been accorded
recognition, the union should
submit its proposals for a collective agreement to the employer. But
the proposals cannot include
matters pertaining to promotion,
transfers, termination of service,
dismissal and retrenchments.
These unjust prohibitions defy
common logic. Promotion, transfer, dismissal etc are part and parcel of the terms and conditions of
workers.
If collective bargaining is deadlocked, either party may seek conciliation through the DGIR. If conciliation fails, the dispute is referred to the minister, who in turn
refers it to the Industrial Court for
arbitration.
Actually, there is no need for the
matter to be referred to the minister. It merely results in further delay and a waste of time for the
minister, who is usually a busy

politician. Either or both the parties involved in the negotiation
should be advised to refer the dispute to court. It must be done voluntarily as stipulated in the ILO
convention.

Long

Delays

Once the dispute is referred to the
Industrial Court, the parties involved have no choice but to wait
for its decision. It may take a couple of years, if not more. An award
by the court is often challenged in
the High Court, the Appeal Court
and the Federal Court by the employers; but very rarely by the union.
According to the existing laws,

workers are entitled to collective
agreement every three years. So,
the longer the delay the happier
are the employers. The time consumed from commencing collective bargaining to conciliation, reference to the minister and the
courts and the final decision
could be anything from 3 to 5
years. This inevitably delays the
submission of the union’s proposals for the next collective agreement. In the final analysis while
the workers stand to lose, the employer gains substantially.

Strike

Action

Strike action is the most effective
weapon in the armoury of the
trade unions in their pursuit of

their immediate objectives and
ultimate goals. It is an inalienable
right of workers. It is the last
weapon they use in their struggle
not only for an equitable share of
the nation’s wealth but also for
the restoration of their dignity and
well-being. It involves sacrifice.
For instance, workers involved in
strikes are not normally eligible for
their wages. They may even have
to face arrests, detention, even ill
treatment.
Nevertheless, a successful strike
brings long-standing benefits, besides self-satisfaction. For example, today workers all over the
world enjoy an 8-hour workday.
This is actually the outcome of a
strike launched by American
workers on 1 May 1886. There was
no labour law back then and
workers had no legal protection.
Instead, they were treated like
slaves and exploitation was the
order of the day. Hundreds of
strikers were arrested and assaulted, jailed and tortured. Sadly,
quite a few of them were forced to
sacrifice their lives. But the unity
and determination of the downtrodden brought victory.
Back in Malaysia, 9,000 railway
workers went on strike in December 1962. Their main demand was
the conversion of daily rated
wages to monthly salaries. The
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entire union movement under the
Malayan Trades Union Congress
rendered moral and material support to the 9,000 railway workers
and their union. The strike lasted
22 days and the government eventually conceded to the workers’
demand. As a result of the successful strike, all other daily rated
workers of the government were
also converted to monthly status.
There were several other strikes,
including one by the teachers in
1967 — many of them successful
in the past in Malaysia.
Now the situation has changed.
Seldom do we hear of strikes. Of
course, the world has progressed
and human rights have been enhanced. Workers in many countries have the freedom to strike,
which in a strict sense means the
workers’ right to withdraw their
labour.

Virtually
To

Impossible
Strike

But, in Malaysia the situation is
different and difficult now. Several provisions have been enacted
to make it virtually impossible for
the unions to resort to strike action. Nowhere in the laws is it
stated that workers have the right
to withdraw their labour in pursuit of their demands. The legal
definition of the word “strike” is:
“Any act or omission by a body of
workers, which is intended or
which does result in any limitation, restriction, reduction,
delatoriness in the performance of
their (workers’) duties connected
to their employment is also
strike.” This means Work-to-Rule,
and Go-Slow are also deemed as
strikes. The laws further stipulate
the punishment for those involved
in “illegal strikes”, which is imprisonment and/or fine.

Well, what then is a “legal strike”?
First the union must have a trade
dispute. Then, a secret ballot must
be carried out. Not less than two
thirds of the workers involved
should vote for the strike. The union must submit the result of the
balloting to the Director General.
The employer must be informed
of the date of the strike. A union
that has fullfilled all these requirements under the law is set to go
on strike.
Suddenly the Minister intervenes
and refers the dispute to the Industrial Court. Immediately, the
strike must cease. If it continues,
the strike becomes illegal. This
condition is in respect of private
sector unions.
As for the public sector union, the
minister intervenes and the strike
is discontinued. But he can only
refer the dispute to the court with
the consent of the Agong (in the
case of national unions) or the
State authority (in the case of inhouse or state unions).
Do the workers in this country realise these atrocious laws are being enacted by our Honourable
Members of Parliament elected
mostly by workers and their families? When our MPs enter the august House (Parliament) they tend
to become mute and lose their
sense of logic.

Shocking

be challenged in a court, the employer filed an appeal against the
decision in the High Court. Eight
long years have passed and the
court’s final decision is still
awaited. Had the employer accorded recognition in 1996, the
workers would have signed at
least two collective agreements by
now.
My union friend also told me another story: One of his employers
refused to comply with certain
provisions of the existing collective agreement such as annual
increments and contractual bonuses. The matter was referred to
the Industrial Courts, which is the
only procedure to be followed. The
employer argued that the company was unable to comply with
those provisions of the agreement.
The union has since applied to the
High Courts.

Equal

Partners

In another instance the Industrial
Court ruled that increments of
wages and fringe benefits should
be based on productivity. We have
heard of ‘flexi-wages’ and ‘rewards based on productivity’.
This is capitalist jargon, beyond
the comprehension of ordinary
workers. What actually is the best
way to increase productivity?
Treat the workers fairly and justly.
Accept them as an equal partner
of the industry.

Stories

I was shocked to hear from a union leader that his union’s application for recognition submitted
in 1996, is still pending a final
decision. The minister after two
years or so ordered the employer
to accord recognition to the union.
In spite of the fact that the law says
the minister’s decision shall not
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According to a recent media story
our Minister of Human Resources
has urged the Attorney General to
sack the Chairman of the Industrial Court in Sarawak for failing
to give any award for the past five
years on a number of dismissal
cases. Imagine the miserable
plight of a jobless person for five
long years. It is a crime against

society. That Chairman must also
be investigated by the Anti- Corruption Agency.
It is time that the capitalist employers, whose only concern is accumulation of wealth by hook or by
crook, realise that without the
hand of labour, nothing will move.
Money alone can produce nothing. In any industry, capital, management and labour are equal
partners. It is not a mere slogan
but a fact. Governments must ensure that working people are also
treated as human beings. They
have a right to life. There must be
social justice, which in effect
means equitable distribution of
the nation’s economic wealth.

The

Remedy

Malaysia’s labour laws must be
subjected to drastic amendments.
Unwarranted conditions and restrictions imposed on the formation of trade unions should be removed. Disputes over recognition
must be resolved by ballotting of
the workers concerned. There
must be a time frame for settling
disputes. Industrial Court awards
should be made available within
six months.
There is no need for the involvement of the minister in order to
refer a dispute to the court. If at
all necessary, the minister may
enter the scene only to use his
good offices to mediate and bring
about a mutual settlement. The
workers must have the right to go
on strike. This is their inalienable
right in a democracy. Let not anybody forget that during the period
while on strike, the workers forgo
their wages and undergo hardship and suffering. That in itself
is a great sacrifice. q

Make

Report

Public

Special commission on the Royal Malaysian
Police must be transparent and accountable
e, the undersigned
Malaysian Non Governmental Organisations
(NGOs) call upon the
Special Commission to Enhance
the Operations and Management
of the Royal Malaysian Police’
(Special Commission) to make its
six-month report public so that

W

i) The NGOs and other concerned bodies can provide feedback as well as suggestions
while its work is still in
progress.
ii) The Commission will be seen
as being transparent, open and
accountable to the public when
carrying out its duties
iii) This will serve as a reminder
to the Royal Commission that
since it is being funded by the
taxpayers, the Commission is
duty-bound to be accountable
to the public and therefore
there should be no secrecy with
regard to its report.
We are disappointed with the
statement made by commission
secretary, Hamzah Md Ros, who
stated that the document was a
work-in-progress, that it would
not be made public, that it is still
categorised as secret and that the
government would decide
whether it should be made public
or not.
This Statement is endorsed and
backed by:
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1.Alaigal
2.Aliran Kesedaran Negara
(ALIRAN) 3. All Women’s Action Society (AWAM)
4.Amnesty International – Malaysia 5.Campus Ministry
Office (CMO) 6. Centre for Orang Asli
Concerns (COAC) 7.Community Development Centre (CDC) 8.Era Consumer Malaysia
9.Federation of
Malaysian Consumer Association
(FOMCA)
10.Group of Concerned
Citizens
11.Jawatankuasa Bertindak
Menentang Penembakan Mati Oleh Polis
dan Pembunuhan Dalam Tahanan Polis
12.Jawatankuasa
Sokongan
Masyarakat Ladang (JSML) 13.Jemaah
Islah Malaysia (JIM)
14.Justice &
Peace Commission, Penang Diocese
(J&P)
15.Kumpulan Kemajuan
Masyarakat 16.Labour Resource Centre (LRC) 17.Malaysian Local Democracy
Initiative
(MALODI)
18.Malaysian Trade Union Congress
(MTUC) 19.Malaysian Voters Union
20.Malaysian Youth and Student Democratic Movement (DEMA) 21.PACOS
TRUST (Partners of Community Organisation) 22.Penang Diocesan Youth
Network (PDYN)
23.Penang Office
for Human Development (POHD)
24.People Service Organisation (PSO)
25.Perak Consumers Association
26.Persatuan Kebangsaan Hak Asasi
Manusia (HAKAM)
27.Persatuan
Masyarakat Selangor & Wilayah
Persekutuan (PERMAS)
28.Police
Watch and Human Rights Committee
29.Pusat Komunikasi Masyarakat
(KOMAS) 30.Save Our School (SOS)
Damansara Committee
31.Selangor
Chinese Assembly Hall - Civil Rights
Committee
32.Semparuthi Iyakkam
33.Sisters in Islam (SIS)
34.SOS
Selangor (Save Our Sungai Selangor)
35.SOS! (Save Ourselves)
36.Suara
Rakyat Malaysia (SUARAM) 37.Suara
Warga Pertiwi (SWP) 38.Tenaganita
39.Universiti
Bangsar
Utama
40.Women and Workers Independent
Media and Training (WIMTEC)
41.Women’s Aid Organisation (WAO)
42.Women’s Development Collective
(WDC) q

1988 JUDICIAL CRISIS: THE HIDDEN STORY - PART 4

The Suspension Of
Supreme
Court

The

The sacking of five Supreme Court judges, along with the Lord
President, was tantamount to the suspension of the entire court.
by Datuk George Seah

his article will deal with
the suspension of the
five judges of the Supreme Court by the Yang
Di-Pertuan Agong on the recommendation of the Prime Minister,
Dato Seri Mahathir Mohamad following a complaint by the acting
Lord President, Tan Sri Abdul
Hamid.

T

The comments made here represent the personal views of the
writer and are bona fide in the interest of justice.
Article 125(1) of the Federal Constitution provides that a Judge of
the Supreme Court shall hold office until he attains the age of 65
years or such later time, not ex-

ceeding six months, as the Yang
Di-Pertuan Agong may approve.
According to Article 125(2) a
Judge of the Supreme Court may
resign his office in writing under
his hand addressed to the Yang
Di-Pertuan Agong, but he shall
not be removed from office except
in accordance with the following
provisions of the Article, namely:
(3) If the Prime Minister, or the
Lord President after consulting
the Prime Minister, represents to
the Yang Di-Pertuan Agong that
a Judge of the Supreme Court
ought to be removed on the
grounds of misbehaviour or of inability, from infirmity of body or
mind or any other cause, to propAliran Monthly : Vol.24(7) Page 40

erly discharge the functions of his
office, the Yang Di-Pertuan
Agong shall appoint a tribunal in
accordance with Clause 4 and
refer the representation to it; and
may on the recommendation of
the tribunal remove the Judge
from office.
(4) The said tribunal shall consist
of not less than five persons who
hold or have held office as judge
of the Supreme Court, the Court
of Appeal or a High Court, or, if it
appears to the Yang Di-Pertuan
Agong expedient to make such
appointment, persons who hold
or have held equivalent office in
any other part of the Common-

Continued on page 32

